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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 

SIERRA CLUB, NATURAL   ) 
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PROTECTION AGENCY and  ) 
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RESPONDENT MIDWEST GENERATION, LLC’S 
CROSS-MOTION FOR SUMMARY JUDGMENT 

 
Pursuant to 35 Ill. Adm. Code 101.500, 101.508 and 101.516, Respondent, MIDWEST 

GENERATION, LLC (“MWGen”), by its attorneys, hereby respectfully moves the Illinois 

Pollution Control Board (the “Board”) to enter summary judgment in favor of MWGen and 

against the Petitioners, SIERRA CLUB, NATURAL RESOURCES DEFENSE COUNCIL, 

PRARIE RIVERS NETWORK AND ENVIRONMENTAL LAW & POLICY CENTER 

(“Petitioners” or the “Environmental Groups”) because there is no genuine issue of material fact 

and the Petitioners have not carried their burden to prove that the National Pollutant Discharge 

Elimination System (“NPDES”) permit, as issued to the MWGen Waukegan Station would 

violate the Illinois Environmental Protection Act ("Act") or Board regulations.  

Therefore, MWGen is entitled to summary judgment in its favor as a matter of law and 

the NPDES permit should be upheld. In support of this Cross-Motion for Summary Judgment 

and in opposition to the Petitioners' Motion for Summary Judgment, MWGen has filed a 

combined memorandum of law. 
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Dated:  December 10, 2015   Respectfully submitted,  
 

MIDWEST GENERATION, LLC 
 
       

By:  /s/ Susan M. Franzetti                 
 
Of counsel: 
 
Susan M. Franzetti 
Vincent R. Angermeier 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street Suite 3600 
Chicago, IL 60603 
(312) 251-5590 
 

 

Electronic Filing - Received, Clerk's Office :  12/10/2015 



1 
 

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 

SIERRA CLUB, NATURAL   ) 
RESOURCES DEFENSE COUNCIL,  ) 
PRAIRIE RIVERS NETWORK, and  ) 
ENVIRONMENTAL LAW & POLICY ) 
CENTER     ) 
  Petitioners,   ) 
 v.     ) PCB 2015-189 
ILLINOIS ENVIRONMENTAL   ) (Third Party NPDES Appeal) 
PROTECTION AGENCY and  ) 
MIDWEST GENERATION, LLC  ) 
      ) 
  Respondents.   ) 

 
MIDWEST GENERATION, LLC’S COMBINED MEMORANDUM IN OPPOSITION 
TO PETITIONERS’ MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF 

ITS CROSS-MOTION FOR SUMMARY JUDGMENT 
 

NOW COMES, Respondent, MIDWEST GENERATION, LLC (“MWGen”) by counsel, 

and requests that the Illinois Pollution Control Board (the “Board”) deny the Motion for 

Summary Judgment filed by the petitioners, SIERRA CLUB, NATURAL RESOURCES 

DEFENSE COUNCIL, PRAIRIE RIVERS NETWORK AND ENVIRONMENTAL LAW & 

POLICY CENTER (the “Environmental Groups” or “Petitioners”), in that there exist no genuine 

issues of material fact and that the Petitioners have failed to sustain their burden of proving that 

the National Pollutant Discharge Elimination System (“NPDES”) permit, as issued, would 

violate the Illinois Environmental Protection Act (“Act”) or Board regulations. The Petitioners’ 

failure to sustain this burden entitles MWGen to judgment as a matter of law, and the NPDES 

permit must be upheld. In response to Petitioners’ Motion for Summary Judgment, and in 

support of its Cross-Motion for Summary Judgment, MWGen states as follows: 
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I. INTRODUCTION 
 

The Petitioners challenge the Illinois Environmental Protection Agency’s (the “Agency”) 

renewal of NPDES Permit IL 0002259. This permit governs wastewater discharges at the 

Waukegan Generating Station (“Waukegan Station”), including the thermal effluent discharge 

and the Station’s compliance with federal regulations concerning cooling water intake structures.  

The Petitioners have not shown that they are entitled to judgment as a matter of law. In 

fact, their brief repeatedly misidentifies or misinterprets the applicable laws and regulations. In 

several instances, they make arguments that they failed to preserve in the underlying permit 

proceedings, as required by the Act. 415 ILCS 5/40(e). They seem to argue, wrongly, that Article 

XI of the Illinois Constitution entitles them to disregard the Act’s requirements. 

The Agency complied with the Clean Water Act (“CWA”), Illinois law, and this Board’s 

regulations by permitting the Waukegan Station to discharge thermal effluent at levels that the 

Board has already authorized pursuant to the requirements for granting alternative thermal 

effluent limitations (“AELs”). Indeed, the record shows that the Waukegan Station now 

discharges a significantly reduced thermal load than it did when the Board determined in the late 

1970’s that the discharge causes virtually no ecological damage. The United States 

Environmental Protection Agency (“USEPA”) conducted a close review of the final draft 

NPDES permit and offered no objection to the Agency’s decision to include the Board-approved 

AEL standard.  

The Environmental Groups insist that the Agency failed to comply with new procedural 

regulations set forth in Subpart K of 35 Illinois Administrative Code which govern the renewal 

of AELs in NPDES permits, consistent with the requirements of CWA § 316(a). However, these 

regulations went into effect in 2014, and the Environmental Groups offer no legal justification 
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for why these new rules should govern a permit renewal application that was filed in 2005 and 

was nearing completion when these rules were adopted by the Board. In any event, even if those 

new procedural rules did apply, those rules authorized the Agency to renew the Waukegan 

Station’s thermal AEL based on the factual information contained in the permit record. 

The Agency also complied with CWA § 316(b) in deciding to renew the permit. 

Although the USEPA finalized new § 316(b) regulations in the final months of this permit 

renewal process, it wisely carved out an exception for permitees who filed their renewal 

applications before the effective date in October 2014. See 40 C.F.R. § 125.98(b)(6). Pursuant to 

this exception, the Agency properly exercised its best professional judgment to assess that the 

Waukegan Station’s intake cooling structure represents the interim best technology available. 

This decision relied on extensive historical studies showing that the intake structures do not 

cause significant ecological disruption, as well as a more recent study confirming those findings. 

In reviewing and approving the renewed permit, the USEPA also found that the Agency 

exercised its best professional judgment consistent with the requirements of the regulations. 

Despite bearing the burden of proof in this appeal, the Environmental Groups’ Motion for 

Summary Judgment does not contain a single citation to the § 125.98(b)(6) exception that 

governs the Waukegan Station’s NPDES Permit’s § 316(b) Special Condition. They instead 

make arguments based largely on regulations that clearly do not apply to this permit renewal. 

The evidence in the record fully supports the Agency’s determination—it relied on extensive 

historical studies, and utilized a more recent study confirming that the earlier findings remain 

true today. 
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II. STANDARD OF REVIEW  
 

“[S]ummary judgment ‘is a drastic means of disposing of litigation,’ and therefore it 

should be granted only when the movant’s right to the relief ‘is clear and free from doubt.’” Des 

Plaines River Watershed Alliance v. IEPA, PCB 04-88, slip op. at 17 (Apr. 19, 2007) (quoting 

Dowd & Dowd, Ltd. v. Gleason, 181 Ill. 2d 460, 483 (1998)). “[S]ummary judgment is 

appropriate when there is not any genuine issue of fact and the record demonstrates a clear right 

to judgment as a matter of law.” Dynergy Midwest Gen., Inc., PCB No. 13-17, slip op. at 12 

(citing 35 Ill. Adm. Code 101.516(b)). If “the movant’s right to relief is clear and free from 

doubt,” then the Board should grant summary judgment. Des Plaines River Watershed Alliance, 

PCB 04-88, slip op. at 17 (quoting Gauthier v. Westfall, 639 N.E.2d 994, 999 (Ill. App. 

Ct. 1994)). 

Both the Act and the Board’s regulations require that the Board’s review of permit 

appeals be limited to the administrative record. 415 ILCS 5/40(e); 35 Ill. Adm. Code 105.214(a). 

Accordingly, where, as here, the administrative record in a permit appeal demonstrates that there 

is no genuine issue of material fact and the moving party is entitled to judgment as a matter of 

law, summary judgment is appropriate. City of Quincy v. IEPA, PCB 08-86, slip op. at 31 (Jun. 

17, 2010). MWGen submits that the administrative record meets this standard and it is entitled to 

summary judgment in its favor.   

 
III. BURDEN OF PROOF 

 
 “Section 40(e)(3) of the Act unequivocally places the burden of proof on the petitioner, 

regardless of whether the petitioner is a permit applicant or a third-party.” Prairie Rivers 

Network v. IEPA and Black Beauty Coal Co., PCB 01-112, slip op. at 8 (Aug. 9, 2001) (citing 

415 ILCS 5/40(e)(3)). In a third-party challenge to a NPDES permit, the third party must prove 
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that “the issuance of the permit violates the Act or Board’s regulations.” NRDC v. IEPA and 

Dynergy Midwest Gen., Inc., PCB 13-17, at 36 (Jun. 5, 2014). “IEPA’s decision to issue the 

permit in this instance must be supportable by substantial evidence. This does not, however, shift 

the burden away from the petitioner, who alone bears the burden of proof in this matter.” Prairie 

Rivers Network, PCB 01-112, slip op. at 9 (citing Waste Mgmt., Inc. v. IEPA, PCB 84-45, PCB 

84-61, PCB 84-68 (November 26, 1984) (consolidated)). Additionally, in examining what 

constitutes “substantial evidence” for purposes of administrative decisions, the Board has stated 

that “the main inquiry is whether on the record the agency could reasonably make the finding.”  

Waste Management, Inc., PCB 84-45, slip op. at 9.  

 
IV. STATUTORY AND REGULATORY BACKGROUND  

 
A. Alternative Thermal Standards Under Illinois Law and the Clean Water Act 

 In 1972, the Board promulgated 35 Ill. Adm. Code 302.211(f), a rule requiring owners or 

operators of a source of heated effluent to demonstrate in a hearing before the Board that the 

discharge from that source had not caused and cannot reasonably be expected to cause significant 

ecological damage to the receiving waters. 1 Dischargers were required to make these heated-

effluent demonstrations in a hearing to the Board not less than five nor more than six years after 

the effective date of the regulations (or, in the case of new discharges, five to six years after 

commencement of operations). (Id.)  

                                                           
1 Section 302.211(f) was originally numbered as Water Pollution Rule 203(i)(5). Because the 
rule has not been materially changed before or after it was renumbered, the current citation will 
be used throughout this brief, to avoid confusion. 
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 Federal law also regulated thermal discharges. Section 316(a) of the CWA2 allowed for 

dischargers to obtain an AEL by demonstrating that their discharges were not environmentally 

harmful.3  

With respect to any point source otherwise subject to the 
provisions of section 1311 of this title or section 1316 of this title, 
whenever the owner or operator of any such source, after 
opportunity for public hearing, can demonstrate to the satisfaction 
of the Administrator (or, if appropriate, the State) that any effluent 
limitation proposed for the control of the thermal component of 
any discharge from such source will require effluent limitations 
more stringent than necessary to assure the projection and 
propagation of a balanced, indigenous population of shellfish, fish, 
and wildlife in and on the body of water into which the discharge 
is to be made, the Administrator (or, if appropriate, the State) may 
impose an effluent limitation under such sections for such plant, 
with respect to the thermal component of such discharge (taking 
into account the interaction of such thermal component with other 
pollutants), that will assure the protection and propagation of a 
balanced, indigenous population of shellfish, fish, and wildlife in 
and on that body of water. 
 

CWA § 316(a) (codified at 33 U.S.C. § 1326(a)). 
 

In 1972, the CWA was amended to establish the NPDES program, requiring dischargers 

to obtain permits from the USEPA. Pub. L. 92–500 (codified at 33 U.S.C. § 1342). The CWA 

allowed for individual states to administer their own permit programs, so long as the USEPA 

                                                           
2 Although the CWA was known at the time as the Federal Water Pollution Control Act, this 
detail is set aside for clarity. 
3 Although the Act also allows for variances, and AELs are sometimes called “variances,” these 
are two different legal provisions, with different standards. See in re procedural Rules for 
Alternative Thermal Effluent Limitations, R:13-20, slip op. at 6-7 (Feb. 20, 2014) (“The federal 
use of the term ‘variance’ differs from the use of the term ‘variance’ in Section 35 of the Act. 
Compare 40 C.F.R. § 122.2 to 415 ILCS 5/35 (2012).”). For instance, while state variances 
require a showing of how the permitted facility will return to compliance with the applicable 
thermal standard and the cost of compliance alternatives, these requirements are absent from 
CWA § 316(a) and its regulations. See id. 
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determined that each state program would meet federal criteria. CWA § 402(b) (codified at 

33 U.S.C. § 1342(b)). The USEPA would retain the power to review and object to any NPDES 

permit issued by a state program. CWA § 402(d)(2); 40 C.F.R. § 123.44(d)(2). 

In 1977, the State of Illinois applied under CWA § 402(b) for authority to administer the 

local NPDES permit program. IEPA, Application for Authority to Administer the NPDES 

Program (July 1977) (attached as Attachment A to Exhibit A). In seeking to assure the USEPA 

that federal thermal discharge standards would be maintained, Illinois noted that it had already 

begun regulating such discharges under 35 Ill. Adm. Code 302.211(f), which, like CWA 

§ 316(a), worked on a results-based standard and ignored technological feasibility and economic 

hardship as factors. (Id. at 27) The State further asserted that it had adopted new procedures at 

35 Ill. Adm. Code 304.141(c)4 to connect the § 302.211(f) procedure to the federal standards: 

“The Agency proposes that the demonstration requirements found in 40 C.F.R. Part 122 and the 

supporting technical documents be utilized in the determination of an alternative thermal 

standard pursuant to [35 Ill. Adm. Code 304.141(c) and § 302.211(f))].”). (Id.) The new 

provision allowed § 302.211(f) heated-effluent demonstrations to be incorporated into NPDES 

permits as § 316(a) AELs: 

The standards of Chapter 3 [of the Board’s Water Pollution 
Regulations] shall apply to thermal discharges unless, after public 
notice and opportunity for public hearing, in accordance with 
Section 316 of the [CWA] and applicable federal regulations, the 
Administrator and the Board have determined that different 
standards shall apply to a particular thermal discharge. 
 

See in re: NPDES Regulations, R73-11, -12, at app’x p. 9 (Aug. 9, 1974). 

                                                           
4 At the time, 35 Ill. Adm. Code 304.141(c) was codified at Water Pollution Rule 410(c). 
Because this language was not changed when it was recodified, all references will be to the 
current citation to avoid confusion. 
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On October 23, 1977, the USEPA approved the Agency and Board to administer the 

NPDES program within Illinois. This administration was to be conducted in a manner consistent 

both with federal law and with a Memorandum of Agreement signed between the agencies. 

NPDES Memorandum of Agreement (May 12, 1977) (attached as Exhibit B).  

In the decades following this delegation, the Agency and Board have treated heated 

effluent demonstrations as a one-time requirement that is not required to be repeated with each 

permit renewal. This was a reasonable inference: An AEL is a Board-created water quality 

standard that the NPDES permit must reflect. 35 Ill. Adm. Code 302.211(f), 303.500. Nothing in 

CWA § 316(a), federal regulations, or Illinois regulations specifically requires an AEL to be 

rejustified during each permit renewal. Nor did the USEPA require Illinois to adopt an explicit 

renewal requirement as a condition of taking over the NPDES program, even though Illinois had 

treated § 302.211(f) heated-effluent demonstrations as having no expiration date and openly 

planned to use those demonstrations to satisfy CWA § 316(a).5  

For years the USEPA gave state regulators across the country a substantial amount of 

discretion in how they administered the CWA § 316(a) requirements. As the USEPA noted in an 

October 1992 study:  

The concept of Section 316(a) varies significantly between States 
and between Regions. A State can write both WQS and mixing 
zone dimensions for thermal pollutants in such a way that virtually 
no power plant will need to apply for a Section 316(a) variance. In 
some States, plants in operation before a certain time have been 
grandfathered and are excused from performing a Section 316(a) 
demonstration. 
 

                                                           
5 Indeed, if § 302.211(f) or § 304.141(c) had contained a silent renewal requirement, this would 
have significantly burdened the Board—not only would they have to preside over the initial 
demonstration hearing, they would also need to preside over every NPDES permit renewal with 
an AEL.  
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USEPA, Review of Water Quality Standards, Permit Limitations and Variances for Thermal 

Discharges at Power Plants, EPA Doc. 831-R92001, at 6-7 (Oct. 1992) (attached as Exhibit C).  

In 2008, the USEPA indicated that it was no longer satisfied with the amount of variation 

in how states enforce CWA § 316(a). (R:1128) Most importantly, it declared that it now was of 

the opinion that § 316(a) AELs expire with each NPDES permit, and so needed to be rejustified 

with each permit renewal. (R:1130) The USEPA found it “essential” for state administrators to 

obtain as much information “as necessary” to demonstrate that the AEL protected local ecology. 

(Id.) “Such information may include a description of any changes in facility operations, the 

waterbody, or the BIP since the time the [AEL] was originally granted. (Id.)  

In practice, however, the USEPA did not require immediate compliance with this new 

interpretation.6 For instance, when the Agency modified an NPDES permit for the Ameren 

Coffeen Power Station in 2011 (an action requiring USEPA review,) the USEPA observed that 

the permit incorporated an AEL that had not been renewed in the manner outlined in the Hanlon 

memo during the previous permit cycle. (R:1011) But instead of exercising its power to object to 

the permit modification, the USEPA simply encouraged the Agency to address these questions 

during the station’s next renewal cycle. See CWA § 402(d)(2); 40 C.F.R. § 123.44(d)(2). 

(R:1007) 

                                                           
6 This was appropriate: As an interpretive rule, the Hanlon Memo lacked the force and effect of 
law. See Perez v. Mortgage Bankers Ass’n, No. 13-1041, slip op. at 6 (Mar. 9, 2015) (“The 
absence of a notice-and-comment obligation makes the process of issuing interpretive rules 
comparatively easier for agencies than issuing legislative rules. But that convenience comes at a 
price: Interpretive rules ‘do not have the force and effect of law and are not accorded that weight 
in the adjudicatory process.’”) (quoting Shalala v. Guernsey Mem. Hosp., 514 U.S. 87, 99 
(1995)). The Environmental Groups suggest that 40 C.F.R. § 125.72 gives the memo some legal 
weight. (Mot. for S.J., at 19 n.2) Actually, that provision only requires the discharger (not the 
Agency) to “consider” USEPA guidance, and only in the specific context of conducting a 
demonstration study. 
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Neither the Board nor the Agency took immediate action to revise Illinois regulations to 

reflect the USEPA’s interpretive rule. During this time, Region 5 did not notify the Agency of 

any deficiencies in its administration of AELs the NPDES program. (Ex. B, at 19). 

But in 2013 the Agency found that other circumstances would require new rules to cover 

thermal discharges. The Board had recently ruled that it could no longer follow its prior practice 

of allowing dischargers seeking to make a heated-effluent demonstration to use the procedures 

created for adjusted standards. In re Petition of Exelon Generation, AS 13-1, slip op. at 4-5, (Oct. 

18, 2014). Because the heated-effluent demonstrations did not have specific procedures, they had 

to proceed under the default site-specific rulemaking procedures. See 415 ILCS 5/27(a).  

In response, on June 20, 2013, the Agency proposed new procedural rules for thermal 

AELs to be codified at 35 Ill. Adm. Code Part 106, Subpart K and Section 304.141(c). 

(Hereinafter, “Subpart K”) In developing new procedural rules for thermal AELs, the Agency 

created specific rules for their renewal, including an early screening process “where the Agency 

can evaluate whether the conditions on which the prior relief was based have changed.” R12-20, 

Agency Statement of Reasons, at 10 (June 20, 2013) (attached as Exhibit A):  

 Section 106.1180 Renewal of Alternative Thermal Effluent Limitations 

a) The permittee may request continuation of an alternative 
thermal effluent limitation granted by the Board, pursuant to this 
Subpart, as part of its NPDES permit renewal application. 
 
b)  Any application for renewal should include sufficient 
information for the Agency to compare the nature of the 
permittee’s thermal discharge and the balanced, indigenous 
population of shellfish, fish, and wildlife at the time the Board 
granted the alternative thermal effluent limitation and the current 
nature of the petitioner’s thermal discharge and the balanced, 
indigenous population of shellfish, fish, and wildlife. The 
permittee should be prepared to support this comparison with 
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documentation based upon the discharger’s actual operation 
experience during the previous permit term. 
 
c)  If the permittee demonstrates that the nature of the thermal 
discharge has not changed and the alternative thermal effluent 
limitation granted by the Board has not caused appreciable harm to 
a balanced, indigenous population of shellfish, fish, and wildlife in 
and on the body of water into which the discharge is made, the 
Agency may include the alternative thermal effluent limitation in 
the permitee’s renewed NPDES permit. 
 
d)  If the nature of the thermal discharge has changed materially or 
the alternative thermal effluent limitation granted by the Board has 
caused appreciable harm to a balanced, indigenous population of 
shellfish, fish, and wildlife in and on the body of water into which 
the discharge is made, the Agency may not include the thermal 
relief granted by the Board in the permitee’s renewed NPDES 
permit. The permittee must file a new petition and make the 
required demonstration pursuant to this Subpart before the 
alternative thermal effluent limitation may be included in the 
permittee’s renewed NPDES permit. 
 

35 Ill. Adm. Code 106.1180.  

The Agency explained that it was creating “a process for streamlined renewal of 

alternative thermal effluent limitations,” (Ex. A, at 10) and that this new provision had arisen in 

the context of the 2008 Hanlon Memo and the Agency’s efforts to “work[] with U.S. EPA 

Region V to review the status of Illinois electric generation facilities and their thermal discharges 

to ensure consistency with Section 316(a) of the Clean Water Act.” (Id. at 4). 

Section 304.141(c) was not substantively changed, although it was modified to cross-

reference the procedures in Subpart K and reflect the USEPA’s disengagement from heated-

effluent demonstrations following the 1977 NPDES-program delegation. In re Procedural Rules 

for Alternative Thermal Effluent Limitations, R13-20, Opinion and Order, at 18-19, 37 

(Feb. 20, 2014). 
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With minor modifications to the Agency’s proposed language, Subpart K was adopted by 

the Board on February 20, 2014. It became effective six days later. See 38 Ill. Reg. 6086 

(Feb. 20, 2014). 

B. Clean Water Act Section 316(b) and the Final Phase II 316(b) Rule 

Although Illinois law also regulates intake structures under 35 Ill. Adm. Code 306.201, 

the regulation is quite general, and CWA § 316(b) is the primary driver. Section 316(b) states: 

Cooling water intake structures 
Any standard established pursuant to section 1311 of this title or 
section 1316 of this title and applicable to a point source shall 
require that the location, design, construction, and capacity of 
cooling water intake structures reflect the best technology available 
for minimizing adverse environmental impact. 
 

CWA § 316(b) (codified at 33 U.S.C. § 1326(b)).  

 The USEPA has only recently begun establishing regulations under CWA § 316(b).7 

After promulgating rules governing new facilities in 2001, 66 Fed. Reg. 65256 (Dec. 18, 2001) 

(“Phase I”), the USEPA moved to regulate existing facilities in 2004, 69 Fed. Reg. 41576 (July 

9, 2004) (“Phase II”). But on July 9, 2007—after Phase II had already gone into effect—the 

USEPA suspended enforcement of the Rule following an adverse decision issued by the Second 

Circuit. Riverkeeper, Inc. v. EPA, 475 F.3d 83 (2d Cir. 2007). The USEPA instructed its regional 

administrators to follow an interim approach while the Phase II rules were reworked: “[A]ll 

permits for Phase II facilities should include conditions under section 316(b) of the Clean Water 

Act developed on a Best Professional Judgment basis.” (R:144). 

                                                           
7 An earlier effort to establish impingement/entrainment regulations was struck down in 1977. 
See Appalachian Power Co. v. Train, 566 F.2d 451, 457 (4th Cir. 1977) (remanding section 
316(b) regulations on procedural grounds). 
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 The Phase II rules were finally reissued in 2014. 79 Fed. Reg. 48300 (Aug. 15, 2014). In 

issuing the new regulation, the USEPA acknowledged that, unavoidably, the new rule would 

become effective late in the permit cycle for many facilities. This could be problematic, as 

compliance with the new rules required large amounts of lead time. For instance, the rules 

required that larger facilities conduct multi-year ecological studies to help their permitting 

authority determine what site-specific controls are necessary. 40 C.F.R. § 122.21(r)(9) (requiring 

dischargers withdrawing 125 MGD or more to prepare an entrainment characterization study 

based on “a minimum of two years of entrainment data collection”).  

 This problem did not escape the USEPA’s notice: “[S]ome States have invested 

considerable effort in developing and implementing section 316(b) permits. This final regulation 

at § 125.98(b) . . . allows the [state administrator] flexibility where there are ongoing permit 

proceedings . . . .” 79 Fed. Reg. at 48380. To address this concern, the USEPA established 

a lower, “interim BTA” standard, which allowed state administrators to set permit conditions on 

a site-specific basis. 40 C.F.R. § 125.94(h). Mid-renewal NPDES permits would be subject to 

these reduced requirements, which were essentially identical to the interim standards applied 

while the Phase II rules were revised after the Riverkeeper decision:  

In the case of any permit issued after October 14, 2014, and 
applied for before October 14, 2014 . . . . The Director must 
establish interim BTA requirements in the permit on a site-specific 
basis based on the Director’s best professional judgment in 
accordance with § 125.90(b) and 40 C.F.R. 401.14. 
 

40 C.F.R. § 125(b)(6). The provision also empowered the issuing authority to require the 
permittee to produce demonstration studies in anticipation of their next permit renewal:  
 

In the case of any permit issued after October 14, 2014, and 
applied for before October 14, 2014 the Director may include 
permit conditions to ensure that the Director will have all the 
information under 40 C.F.R. 122.21(r) necessary to establish 
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impingement mortality and entrainment BTA requirements under 
§ 125.94(c) and (d) for the subsequent permit. 
 

Id.  
V. STATEMENT OF FACTS 

 
In 1977 Commonwealth Edison, then the owner of the Waukegan Station, petitioned the 

Board for an AEL under 35 Ill. Adm. Code § 304.141(c) for the station’s thermal discharge. The 

AEL would limit the Waukegan Station to the existing generating capacity of the plant, which 

then had four generating units capable of generating 1016 MW of electric power. (R:1-3, 203, 

1115) The Agency supported this request. (R:2)  

Based on expert testimony backed by data compiled by two environmental consulting 

firms, the Board found “virtually no damage . . . to the Lake Michigan environment as a result of 

thermal discharges from [Waukegan Station]” and ordered that the station’s permit be modified 

to include the AEL. (R:2) The Board did not set any expiration date or renewal requirements in 

its order, docketed at PCB 77-82. It further noted that the USEPA had reviewed and approved 

the AEL under CWA § 316(a). (R:1) The USEPA approved the AEL a few months before the 

NPDES program was delegated to Illinois—thus the AEL here is unusual, in that it was approved 

by both the USEPA and the Board. 

The following month, the Board determined that ComEd had made a sufficient showing 

of minimal ecological damage to comply with 35 Ill. Adm. Code 302.211(f). (R:1115-16). 

Because § 304.141(c) incorporates the § 302.211(f) standard, the Board’s decision to approve the 

thermal AEL in PCB 77-82 had essentially also found that the requirements of § 302.211(f) were 

satisfied. Nonetheless, the Board convened a new hearing docketed at PCB 78-72, -73 

(consolidated) to resolve some ambiguities from the record of the previous decision. (R:1115) 

The Board’s assessment was not changed by the new evidence: “It is the Opinion of the Board 
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that [Waukegan Station has] not caused and cannot be reasonably expected to cause significant 

ecological damage to receiving waters.” (R:1116)  

Around this time, ComEd obtained an NPDES permit that complied with the 

requirements of CWA § 316(b). The Agency relied on multiple studies conducted for ComEd in 

the mid-70s, showing that the cooling water intake structures at the Waukegan Station had 

minimal environmental impact. (R:1152-67) A review of the Board’s decisions shows that it did 

not revisit the question of the Station’s AEL relief after granting the relief in 1978.   

MWGen timely applied to renew the Waukegan Station NPDES permit on January 21, 

2005. (R:25) Its then-existing NPDES permit, issued in 2000 (the “2000 NPDES Permit”), was 

due to expire on July 31, 2005. (R:1119) The 2000 NPDES Permit included the AEL as a special 

condition applicable to the Station’s thermal discharge. (R:1124) The MWGen renewal 

application used the standard USEPA forms, as required by 35 Ill. Adm. Code 309.103(a)(1). 

(R:31-111) The cover letter submitting the renewal application requested several changes to the 

2000 Permit, including the discontinuation of thermal monitoring. (R:27, 1120)  

The MWGen 2005 NPDES permit renewal application also provided updated information 

on the thermal discharge from effluent monitoring results over the preceding years. For example, 

it provided the maximum daily effluent temperatures (118.5 °F winter and 95.8 °F summer), the 

maximum 30-day effluent temperatures (65.1 °F during the winter and 79.8 °F during the 

summer) along with long term average values of 58.9 °F winter and 71.0 °F summer). (R:42)   

MWGen supplemented its January 2005 renewal application with a proposed information 

collection plan (PIC), as then required by 40 C.F.R. § 125.86(c)(2)(iii) (2005). (R:109-11, 

1204-36) In an October 16, 2004 letter to the Agency, MWGen had previously requested 

adequate time to collect the information required by the then-existing Section 316(b) Phase II 
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rule, (R:4,) and expressly requested that until the Phase II rule requirements were incorporated 

into its NPDES permit, it “be allowed to continue to operate its cooling water intake as [the 

Station] had in the past” because its operation was not causing “any adverse environmental 

impacts to Lake Michigan.” (R:5) The PIC included the results of initial impingement/ 

entrainment studies commissioned by MWGen. The studies produced very similar results to the 

results obtained in the 1975-76 ComEd studies: Both studies determined that 97% of the 

impinged fish were alewifes, a low-value species. (R:1216, 1231) MWGen subsequently updated 

this proposed plan in an August 8, 2006 e-mail to the Agency and informed the Agency that it 

had been conducting impingement and entrainment monitoring at all of its affected sites (which 

included the Waukegan Station) for at least two years during the period 2003-2006. (R:112) 

The Agency permit writer, after reviewing previous permits and permit notes, agreed to 

remove the thermal monitoring requirement. (R:116-24) The permit writer justified this decision 

by noting that the Board’s ruling in PCB 78-72, -73 did not require thermal monitoring. (R:124) 

On February 23, 2007, the Agency sent MWGen a tentative draft of the renewed permit —the 

draft incorporated the AEL using language that was identical to the language in the 2000 NPDES 

Permit. (R:140) The Agency also granted MWGen more time to conduct the CWA § 316(b) 

demonstration studies required by the USEPA’s Phase II rules (which had not yet been 

suspended.) (Id.) 

On December 2, 2011, the Agency issued the first public draft of the NPDES permit. 

(R:185) The draft mistakenly removed all reference to the AEL, requiring Waukegan Station to 

meet the Lake Michigan thermal standards in 35 Ill. Adm. Code 302.507. (Id.) The draft also 

renewed the thermal monitoring requirement, even though the permit writer had previously 

advised MWGen that this requirement would be removed. (R:177) Although the notice discussed 
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several modifications the Agency had made to the permit, it did not mention the major change in 

thermal discharge standards. (See R:172) 

One modification that the Agency did discuss was the revision of the special condition 

governing CWA § 316(b) compliance to reflect the new federal standards following the 

USEPA’s suspension of the Phase II rules. (R:185) The revised condition called for MWGen to 

follow through on the study it outlined in its PIC in advance of the subsequent permit renewal. 

(R:185-86) The language anticipated that the USEPA might issue its Phase II rules during the 

permit term, and so allowed for the permit to be automatically modified in that event. (R:186) 

MWGen promptly objected to the draft, citing the Agency’s noncompliance with the 

tentative-draft notice requirements of 35 Ill. Adm. Code 309.108(d)(1) and 309.109(a). (R:199) 

MWGen also stressed the permit’s new thermal effluent standards flew in the face of the Board’s 

AEL determination in PCB 77-82 and the multiple studies supporting that determination. (R:201) 

Indeed, by 2011, those studies probably overestimated the risks posed by the Waukegan Station: 

MWGen submitted significant evidence showing that in the intervening years, two of the four 

generating units at WGS had been shut down, reducing the plant’s generating capacity from 

1016 MW to 742 MW. (R:205, 619, 880)  

In response to the Agency’s request, MWGen further supplemented the information 

presented to justify the continuation of the AEL by providing the Agency with information 

comparing the heat rejection rate of the Waukegan Station in 1978 and in 2012, showing a 

significant reduction of 39% since 1978, and a comparison of the water flow rate, showing a 

similarly significant reduction of 37%. (R:239-40) MWGen provided a copy of the 1974 ComEd 

letter to USEPA that provided a summary of the evidence supporting its § 316(a) AEL request. 

(R:241, 492) MWGen also attached a recent 2009 United States Geological Survey study of prey 
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fish populations in Lake Michigan. The authors of the study, which had sampled fish populations 

in the vicinity of the Waukegan Station discharge as well as other areas, attributed recent 

declines to more recent developments in poor fish recruitment, habitat loss, and predation. 

(R:222, 231-32) 

In correspondence between MWGen and the Agency permit writer concerning the second 

draft NPDES permit, the permit writer conceded that the thermal discharge requirements should 

reflect the 1978 variance. (R:271) On October 16, 2012, the Agency transmitted a revised 

tentative draft of the permit to MWGen.8 (R:1168) Citing PCB 77-82, the new draft reinstated 

the AEL, subject to the condition that MWGen prepare and execute a study reevaluating the 

conclusions of the PCB 77-82 studies. (R:1183) The special condition for CWA § 316(b) 

compliance was unchanged. (R:185-86, 1184) 

The Environmental Groups submitted comments insisting that the Agency was legally 

required to exclude the AEL from the permit and instead incorporate the general thermal water 

quality standards from 35 Ill. Adm. Code 302.507. (R:473) The Environmental Groups insisted, 

for the first time, that the AEL had “expired in the early 1980s” and that the Agency had been 

required to obtain new studies on the thermal loading before including the AEL in the permit. 

(R:474) The Environmental Groups further commented that the Agency’s authority to include 

AELs in renewed permits was “unclear” because “the applicable regulations refer only to the 

                                                           
8 The Environmental groups suggest that MWGen was given special treatment because it was 
allowed to recommend language for the condition. (Mot. for S.J., at 10) This ignores what 
MWGen was requested to submit to the Agency: permit conditions mandating new studies for 
the subsequent renewal of the AEL. This condition was not a concession to MWGen. The 
Agency was required to base Waukegan Station’s permit on the water quality standards set by 
the Board—in this case, the AEL. The Agency lacked legal authority to condition the AEL on 
commitments by MWGen to perform future acts. Although MWGen ultimately acceded to this 
request and took the opportunity to recommend language, this was hardly a “win” for MWGen. 
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Board’s authority to grant such variances.” (R:475) The letter only briefly touched on the 

§ 316(b) provisions of the draft permit, expressing unspecified skepticism. (R:473)  

The Agency issued a fourth draft of the permit in February 2013. (R:251) It did not 

change the CWA § 316(a) or § 316(b) provisions. (R:264-65)  

Subsequently, by e-mail dated July 10, 2013, the Agency requested, and MWGen 

provided, additional information regarding the cooling water intake structures at the Waukegan 

Station. (R:511-12) The information included a detailed description of the cooling water intake 

structure. It described the passage of cooling water through the intake canal, into the embayment, 

through two intakes (one for each of the two operating Units 7 and 8), and the fact that bar racks 

are located in front of traveling screens at each intake. (R:512) It went on to describe each 

component of the screenhouse (i.e, fixed trash bars, through-flow traveling screens, and a high-

pressure wash-water system); the screens configuration (#12 gauge wire with 3/8-inch openings); 

and the orientation of the traveling screens. (Id.) The cooling water intake structures description 

also included a detailed description of each of the pump systems for Units 7 and 8. (Id.)   

A public hearing was conducted on July 21, 2013. (R:660) In response to public hearing 

questions and comments, the Agency confirmed that the omission of the AEL provisions from 

the 2011 draft permit was an error because the 1978 Board order granting the AEL remained in 

effect. (R:665) The Agency reiterated that the AEL had been reflected in all previous NPDES 

permits after it was originally granted in the 1970’s. (R:668) The Agency further confirmed that 

it had reviewed the thermal studies information from 1975 and 1976 “and determined that there 

have not been any changes at the facility which would result in additional heat being discharged 

into the lake.” (R:665-66) In addition, the IEPA referenced the fact that “Unit 6, rated at 

100 MW, was removed from service on December 21, 2007, thus, decreasing the heat load.” 
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(R:666; see also R:662). The IEPA noted that it was requiring additional aquatic, biological and 

thermal mixing zone studies in the permit for review by the Agency during the next permit cycle. 

(R:668, 676, 679) 

IEPA also provided a detailed description of the cooling water intake structures at the 

Waukegan Station and summarized the 1975/1976 § 316(b) studies showing that of the millions 

of fish larvae and eggs collected during these studies, only three species were identified: alewife, 

rainbow smelt and common carp. (R:666-67) The Agency also cited the PIC studies conducted in 

2005 as a source it utilized in exercising its best professional judgment and provided a review of 

the changes in the Lake Michigan aquatic community since 1978. (R:770) It noted that most of 

the large-scale changes were the result of declines in lake productivity, resulting in “less 

available nutrients/energy to move through the food web.” (R:673) The declines in productivity 

and also lower trophic levels species composition “have been largely attributed to effects of 

invasive species (e.g., zebra and quagga mussels, and spiny and fish hook water fleas,)” not to 

thermal conditions. (Id.) The declines in productivity were cited as the likely contributing factor 

to declines in yellow perch and alewife populations. (Id.) The Agency obtained this information 

from the Illinois Department of Natural Resources (R:618). 

On August 18, 2014, the Agency submitted a draft of the final permit to the USEPA. 

(R:594) Three months later, the USEPA responded: “Based on our review and discussions with 

your staff, EPA would not object to the permit and the permit can be issued in accordance with 

the Memorandum of Agreement and pursuant to the Clean Water Act.” (R:620) The USEPA did 

include a recommendation, reminding the Agency of the new interpretation of CWA § 316(a) 

that the USEPA had adopted in the Hanlon Memo. (R:620, 622) The USEPA also noted that 

“Special Condition 7 provides the best professional judgment Best Technology Available 
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determination for the cooling water intake structure as required by [CWA] § 316(b).” (R:622) 

The USEPA’s only comment on the § 316(b) conditions raised a procedural concern: The 

Special Condition contained a provision for self-modification, and the USEPA instead thought 

that such modifications had to be done through a formal permit modification process. (Id.) 

The Agency concluded that the renewal conditions it included for the AEL complied with 

CWA § 316(a) and adopted the USEPA’s recommended change to the § 316(b) condition. 

(R:637-38) The Agency reissued the permit on March 25, 2015. (R:683) 

On April 29, 2015, a collection of environmental groups, including the Sierra Club, the 

NRDC, the Prairie Rivers Network, and the ELPC filed a “Petition for Administrative Review of 

an NPDES Permit Issued by the Illinois Environmental Protection Agency” with the Board, 

challenging the renewal of the permit. 

 
VI. ARGUMENT 

 
A. The Environmental Groups have abandoned their only viable basis for standing. 
 
 In their motion for summary judgment, the Environmental Groups abandon their 

argument that they have standing to bring this third-party appeal under 415 ILCS 5/40(e). 

(Compare Petition, at 2-3, with Mot. for S.J., at 12-13) This may be in recognition of the fact that 

their petition lacks an affirmative demonstration that the Environmental Groups raised these 

issues in their comments to the Agency, as required by law. Id. at 5/40(e)(2)(A). “The Board has 

consistently, and recently, held that to have standing in an NPDES permit appeal as a third-party 

petitioner under Section 40(e)(2) of the Act, . . . a petitioner must show that he or she raised the 

issues contained in the petition during the public comment period.” American Bottom 

Conservancy v. IEPA, PCB 06-171, slip op. at 5 (Sept. 21, 2006). 
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By failing to demonstrate in their petition that they preserved their arguments below, the 

Environmental Groups impermissibly shift to the Board and respondents the burden of 

identifying whether the Environmental Groups’ appellate arguments are contained in the public 

comments in the permit record. Indeed, this review would show that several of the issues raised 

in this appeal were never raised during the permitting process, especially those arguments related 

to the retroactive application of Subpart K.  

Recognizing this deficiency, the Environmental Groups’ Motion for Summary Judgment 

instead cites Article XI, § 2, of the Illinois Constitution as their sole basis for standing in this 

matter. (Mot. for S.J., at 12-13). There is no precedent for using Article XI, § 2, as a ground for 

standing to challenge an NPDES permit appeal. In fact, the Illinois Supreme Court has ruled that 

Article XI does not confer standing in an NPDES permit appeal. Landfill, Inc. v. PCB, 74 Ill.2d 

541, 559 (1978) (holding that Art. XI, § 2, does not create an extrastatutory right to challenge 

permits before the Board); see also Prairie Rivers Network v. PCB, 781 N.E.2d 372 (Ill. App. Ct. 

2002) (same). 

Even if the Board were governed by Article XI, § 2, the Environmental Groups’ own 

pleadings show that they do not have constitutional standing. Article XI, § 2, gives standing to an 

individual to bring an environmental action for a grievance common to members of the public, 

but only in cases where the individual’s right to a “healthful environment” has been infringed. 

Glisson v. City of Marion, 720 N.E.2d 1034, 1044 (Ill. 1999) (“[T]he framers of the 1970 

Constitution viewed article XI as a response to the issue of environmental pollution and its effect 

on human health, and as granting standing to an individual to enforce the right to a ‘healthful 

environment.’”). Purely ecological harms are not a legally cognizable basis for standing, because 

they do not directly affect public health. See id. (finding no standing for individual to enforce 
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Illinois Endangered Species Act, 520 ILCS 10/1 et seq.). The injuries alleged by the 

Environmental Groups—ecological impacts from thermal discharges and 

impingement/entrainment of aquatic life by cooling intake structures—do not impact human 

health, and so Article XI, § 2, does not empower them to bring this suit. (See Mot. for S.J., 

at 5-8) 

B. The Renewal of the Alternative Thermal Effluent Limitations for the Waukegan 
Station Was Not in Violation of the Act. 

 
1.  The Waukegan Station NPDES Permit was renewed under the permit 

renewal procedures that preceded Subpart K. 
 

Under the rules in effect when MWGen applied to renew the Waukegan Station’s 

NPDES Permit, no affirmative demonstrations were required to include the AEL in the renewed 

permit. For decades before the adoption of Subpart K, the Agency renewed permits containing 

AELs without repeated, and redundant, heated-effluent demonstrations. The AELs were water 

quality standards created by the Board; the Agency was required to base NPDES permits on 

those standards. See 35 Ill. Adm. Code 309.143. Illinois fully disclosed this approach to the 

USEPA when the NPDES program was delegated to the State, and there is no evidence that, 

prior to 2008, the USEPA ever raised an objection to this approach, even though each renewed 

permit was transmitted to the USEPA for review. CWA § 402(d)(2); ); 40 C.F.R. § 123.44(d)(2); 

35 Ill. Adm. Code 309.105(d). Thus, based on the Board’s decision to create an AEL for the 

Waukegan Station, the Agency could (and was required to) include that AEL in the renewed 

permit using its general power to administer the Illinois NPDES program. 35 Ill. Adm. Code Pt. 

309, Subpart A.  

The Environmental Groups suggest that even before the promulgation of Subpart K 

(which added non-retroactive criteria for renewing AEL provisions), the note at the end of 
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40 C.F.R. § 125.72 barred the Agency from including the AEL in the renewed permit.9 (Mot. for 

S.J., at 19) But this note is directed at permitees who used predictive studies to satisfy CWA 

§ 316(a)’s demonstration requirement—typically planned facilities that cannot conduct a study 

“based on the discharger’s actual operation experience” because they are not yet operational. 

See Ameren Energy Generating Co. v. IEPA, PCB 09-38, slip op. at 5 (Mar. 18, 2010) 

(“[P]redictive studies are appropriate for new sources, facilities discharging only for an 

evaluation period, facilities discharging into waters that were previously despoiled, and facilities 

making major operational changes.”) (internal quote omitted). The note advises dischargers to 

treat AELs based on predictive studies as provisional—regulators are likely to demand that the 

studies’ assumptions be confirmed through operational testing once the discharges begin.  

Waukegan Station did not perform predictive studies: It performed operational studies as 

the discharges were occurring, in the manner described in 40 C.F.R. § 125.73(c). The § 125.72 

advisory note was not meant for Waukegan Station, and even if it were, the station followed this 

advice long ago by submitting operational studies to the Board.  

The Environmental Groups’ position that the note mandates new studies to be conducted 

every five years is groundless. (Mot. for S.J., at 19) The USEPA made this language advisory 

because it knew it would not be appropriate or feasible for permitees to prepare new thermal 

studies for every renewal. Such a requirement would be unreasonable in a case like this, where 

the permittee dramatically reduced its thermal discharges in the years since the last successful 

heated effluent demonstration. Although the Environmental Groups claim to find support in the 

                                                           
9 The note reads “At the expiration of the permit, any discharger holding a section 316(a) 
variance should be prepared to support the continuation of the variance with studies based on the 
discharger’s actual operation experience.”  
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Hanlon Memo and an Inspector General’s10 report, neither source says that the § 125.72 note is 

mandatory, nor that it applies to dischargers who have already performed and submitted 

operational studies. (Mot. for S.J., at 19, citing R:489, 1017). They also insist that comments 

from a Region V officer support their position—in fact, the comments merely confirm that the 

note is advisory, which is why Region V did not object to the Waukegan Station’s NPDES 

permit renewal. (Id., citing R:1011) 

2. Subpart K was not intended to retroactively apply to NPDES permit renewal 
applications filed before February 26, 2014. 

 
 Many of the Environmental Groups’ arguments assume, without justification, that 

Subpart K governed the inclusion of the Waukegan Station AEL in the renewed NPDES permit. 

(Mot. for S.J., at 24-25) This is the first time that they have offered this theory. (See R:471-507; 

995-1005; 1128-31) Petitioners did not make any effort to submit their Subpart K arguments to 

the Agency prior to the issuance of the Waukegan Station permit.  

There is no support for retroactive application in Subpart K or in Illinois law. Nothing in 

the text of Subpart K indicates that it was intended to apply retroactively.11 This silence means 

that the rule is prospective: “As a general matter it is clear that prospective application of statutes 

is to be preferred to retroactive, or retrospective, application.” Rivard v. Chicago Fire Fighters 

Union, Local No. 2, 522 N.E.2d 1195, 1198 (Ill. 1988); see also Landgraf v. USI Film Products, 

511 U.S. 244, 263-64 (1994) (“Retroactivity is disfavored in the law.”). 

By the time Subpart K was promulgated, MWGen had already completed every act 

Illinois law required of it to obtain a permit renewal. Illinois law (and common sense) would 

                                                           
10 The Inspector General of the USEPA is not empowered to set agency policy or issue policy 
guidance. See 40 C.F.R. § 1.29. 
11 The rulemaking record for Subpart K, R:13-20, is also devoid of any intent on the part of the 
Agency or the Board for the rules to apply retroactively. 
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reject any interpretation of Subpart K that silently imposed new application requirements on 

applications that not only had already been submitted, but where the issuance of the renewed 

permit was nearing the close of the permit issuance process. Although the law has a greater 

tolerance for retroactive procedural rules, Subpart K was substantive in nature. “A statute has a 

retroactive impact when it impairs rights a party possessed when he acted . . . or imposes new 

duties with respect to transactions already completed.” In re Commitment of Derry, 913 N.E.2d 

604, 606 (Ill. App. 2009) (citing Commonwealth Edison Co. v. Will Cnty. Collector, 749 N.E.2d 

964, 971 (Ill. 2001)).  

Simply put, at the time Subpart K became effective, MWGen was in the home stretch of 

an almost decade-long permit renewal process. To now say that the process should have been 

scrapped and started from scratch would be a colossal waste of state resources (this waste would 

be multiplied if applied to every other permit renewal that predates Subpart K) for which there is 

no support in the language of Subpart K.  

3. Alternatively, the Agency complied with the substantive requirements of 
Subpart K. 

 
Section 106.1180 of the Subpart K regulations requires the Agency to determine whether 

the nature of the thermal discharge has materially changed and whether the discharge has caused 

material harm to the environment. 35 Ill. Adm. Code 106.1180(c). The Agency’s conclusion that 

the discharge has not materially changed was correct. The Environmental Groups concede that 

the administrative record shows that the only change to the discharge since PCB 77-82 was a 

decrease in the thermal output of the Waukegan Station. (Mot. for S.J., at 28) The Board 

previously found that the thermal discharges at full capacity do not cause significant ecological 

harm, and the USEPA approved ComEd’s original request for a § 316(a) AEL on the same 

operating capacity condition. (R:1) The Environmental Groups nevertheless suggest that the 
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subsequent reductions in thermal loading due to the shutdown of two generating units at the 

Station could be a material change because the decrease might be harmful to aquatic life. (Mot. 

for S.J., at 28) The Environmental Groups provide no support for this speculation, and nothing in 

the record supports their newfound concern that MWGen might not be discharging enough heat 

into Lake Michigan.12 The Agency did not need to conduct elaborate studies to evaluate the 

commonsense idea that a gradual reduction in heated effluents will not harm the BIP.  

The Environmental Groups insist that Subpart K creates a mandatory requirement that 

permit-holders formally apply for renewal of an AEL in their initial permit renewal application 

or forever lose their right to renew. (Mot. for S.J., at 24-25) Nothing in the plain language of 

Subpart K § 106.1180 creates such a requirement. While § 106.1180(a) does say that the 

permitee’s “application for renewal should include sufficient information” for the Agency to 

assess whether the nature of the thermal discharge has changed, it contains no restrictions on 

how or when that information is conveyed to the Agency. The existence of this strict renewal 

rule is further belied by the Board’s requirement that permittees apply using USEPA-generated 

forms that themselves do not have a space for requesting renewal of an AEL. See 35 Ill. Adm. 

Code 309.103(a)(1). (R:29-100) 

Further, the record shows that MWGen’s permit renewal application did request renewal 

of the AEL. MWGen gave the Agency notice that it was requesting renewal by asking for the 

end of thermal monitoring—a request that would make no sense in the absence of the 

continuation of the AEL. (R:27) This was a reasonable way of notifying the Agency of the 

renewal request. In fact, the Agency understood the request this way at the time the application 

                                                           
12 The Environmental Groups make no suggestion that the MWGen’s decreased loading 
increases the risk of cold shock, and there is no evidence in the record that would support such 
an argument. 
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was submitted: It decided to end thermal monitoring when it issued the initial draft renewed 

permit for comment in 2007, citing the continued effect of the AEL. (R:124, 140) 

The absence of any mention of the AEL from the MWGen cover letter that accompanied 

its initial permit renewal application itself made MWGen’s position clear. The letter specifically 

identified MWGen’s requested changes to the permit in this renewal cycle. (R:25-28) The 

Agency correctly understood that MWGen was requesting the renewal of any unmentioned 

conditions from the previous NPDES permit. 

In any event, MWGen explicitly requested a continuation of the AEL in its December 12, 

2012 comment letter. (R:199-235) And MWGen presented significant evidence justifying the 

continuation of the thermal variance in the renewed permit, including recent Lake Michigan data 

collected by the USGA, MWGen, and other sources. (R:221-38, 1204-36) The data showed that 

the rises and falls in fish populations since the 1970’s did not correlate with activity at Waukegan 

Station. The authors of those studies attributed the declines to other events that correlated with 

the data, such as increased predation, invasive species, and habitat loss. The Environmental 

Groups’ swipe that MWGen’s explicit request “could hardly be characterized as an 

‘application’” basically concedes that no applicable law or regulation specifies the form that the 

AEL renewal request must take. (Mot. for S.J., at 25) 

 
4.  The Environmental Groups are barred from collaterally attacking the 2000 

NPDES Permit renewal, in which the Agency properly renewed the AEL. 
 

The Environmental Groups insist that the Agency could not renew the AEL because, 

although the AEL appears in the 2000 NPDES Permit, the provision was legally void, thus 

preventing any renewal of the AEL in 2005. (Mot. for S.J., at 22-23) The Environmental Groups 

concede that “[t]he opportunity to challenge the Agency’s issuance of [an AEL] in 2000 has 
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obviously long passed,” yet they immediately, and without explanation, follow this statement 

with a challenge to the issuance of the AEL on this very basis. (Id. at 23)  

This challenge is barred by the Act, which requires that third-party permit appeals be 

brought within 35 day from the date of issuance. 415 ILCS 5/40(e)(1). The Environmental 

Groups appear to argue, without citation, that because this is a collateral attack on the 2000 

permit renewal, housed inside a timely attack on the 2015 permit renewal, the 35-day restriction 

does not apply. Section 5/40(e)(1) has no collateral attack exception: “As a general principle, a 

condition imposed in a previous permit, which is not appealed to the Board, may not be appealed 

in a subsequent permit.” Phillips 66 Company v. IEPA, PCB 12-101, slip op. at 25 (Mar. 21, 

2013). 

In any event, even assuming that Petitioners’ argument is not an impermissible collateral 

attack on the 2000 NPDES Permit, their contention that the Agency lacked the authority to renew 

NPDES permits containing AELs is unfounded. They misinterpret 35 Ill. Adm. Code 304.141(c) 

by insisting it requires the Board to approve all AEL renewals. (Mot. for S.J., at 23) They also 

misunderstand the history of § 304.141(c), which only applies to one-time heated effluent 

determinations and has never once been used to renew an AEL in the decades since this rule took 

effect. 13 All AELs were incorporated into renewed permits by the Agency pursuant to its general 

powers to administer the NPDES permit program and its obligation to base NPDES permits on 

standards set by the Board—the AEL being one such standard. 35 Ill. Adm. Code Pt. 309, 

                                                           
13 Indeed, the Board’s involvement in the NPDES permitting program has historically been 
limited to setting general standards and deciding permit appeals. See Landfill, Inc. v. PCB, 74 
Ill.2d 541, 557 (1978) (“The Board’s principal function is to adopt regulations defining the 
requirements of the permit system. . . . The need for a technical staff capable of performing 
independent investigations dictates that the job of administering the permit system be entrusted 
to the Agency rather than the Board.”). 
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Subpart A. The Environmental Groups provide no evidence that the USEPA has ever exercised 

its statutory power to object to the Agency’s use of its regulatory powers in this way.  

Nor does anything in the plain language of § 304.141(c) refer to renewals. The 

Environmental Groups appear to argue that the renewal requirement is implied by the general 

fact that NPDES permits need to be renewed. (Mot for S.J., at 19) But this reasoning ignores the 

fact that § 304.141(c) predates Illinois administration of the NPDES program. See in re NPDES 

Regulations, R73-11, -12 (Sept. 30, 1976) (putting § 304.141(c) into effect before delegation of 

federal NPDES powers). Furthermore, if § 304.141(c) did govern renewals, then one would 

expect the Board to modify the rule when it created Subpart K § 106.1800, which specifically 

and solely empowers the Agency to oversee thermal AEL renewals. Yet when Subpart K was 

created, the Board made no substantive changes to § 304.141(c), indicating that there was no 

conflict between the two provisions because § 304.141(c) has nothing to do with NPDES permit 

renewals. 

5.  Subpart K does not prohibit the Agency from renewing AELs issued before 
2014. 

 
The Environmental Groups’ argument that Subpart K prohibits the Agency from 

renewing AELs created prior to 2014 is frivolous. (Mot. for S.J., at 24) The plain language of 

35 Ill. Adm. Code 106.1180(a) states that the permittee can request continuation of any AEL 

granted by the Board, so long as they follow the rules contained in Subpart K:  

The permittee may request continuation of an alternative thermal 
effluent limitation granted by the Board, pursuant to this Subpart, 
as part of its NPDES permit renewal application. 
 

Id. The Environmental Groups’ reading would only make sense if there was no comma in 

between “Board” and “pursuant.” But there is a comma, making the Groups’ theory that 
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“pursuant to this Subpart” modifies the word “granted” syntactically incorrect. (It clearly 

modifies the word “request.”) Furthermore, nothing in the nine-month rulemaking process for 

Subpart K, docketed at PCB R13-20, provides the slightest indication that the Board intended to 

invalidate all pre-2014 AEL determinations. If the Board or Agency had intended to completely 

upend the Illinois NPDES program in this way, it would have said so. 

 The Agency properly exercised its discretion under Subpart K to reissue the permit. The 

record shows that there has been no material change to the Waukegan Station’s operations since 

this Board established the AEL. In fact, Petitioners concede that the loading has been 

dramatically reduced from levels that the Board already found to be benign. The final permit 

includes conditions that go well beyond what Subpart K requires: MWGen is now obligated to 

conduct additional data collection and studies to confirm that their thermal effluent is not 

responsible for recent declines in fish biomass. (A conclusion already supported by multiple 

contemporary studies in the record.)  

C. The Environmental Groups have not met their burden to prove that the permit 
violates CWA § 316(b). 

 
1. The Environmental Groups ignore the controlling provision of the Phase II Rule. 

 
Although they bear the burden of proof in this appeal, the Environmental Groups do not 

discuss the regulation that sets the standard for permitting conditions regarding the Waukegan 

Station’s cooling water intake structure, 40 C.F.R. § 125.98(b)(6), nor do their arguments discuss 

the interim BTA standard contained in that provision, which expressly applies to this renewed 

permit. (See Mot. for S.J., at 30-37) This is not excused by the Petitioners’ curt discussion of 

BTA standards. (Id. at 35) The “interim BTA” standard was meant to be a separate, more 

deferential standard for a limited group of § 316(b) permits, including those “issued after 

October 14, 2014, and applied for before October 14, 2014.” (The standard also applies to certain 
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facilities where “the facility could require a lengthy period of time to design, construct, and 

implement [entrainment] control technologies.” 79 Fed. Reg. 48424, 48360 (Aug. 15, 2014).)  

The Waukegan Station permit falls into this regulatory category. It was applied for before 

October 14, 2014, (R:25,) and was issued after October 14, 2015, (R:683.)   

The Environmental Groups have not identified the authority that would entitle them to 

judgment as a matter of law, and so cannot obtain summary judgment. See 35 Ill. Adm. Code 

101.516(b); see also Ill. Sup. Ct. R. 341(h)(7) (“Points not argued are waived and shall not be 

raised in the reply brief, in oral argument, or on petition for rehearing.”); 35 Ill. Adm. Code 

101.100(b) (“[T]he Board may look to the Code of Civil Procedure and the Supreme Court Rules 

for guidance when the Board’s procedural rules are silent.”). Furthermore, the Groups waived 

any argument that the Agency violated § 125.98(b)(6) by failing to raise this objection during the 

permitting process. 415 ILCS 5/40(e)(2)(A). 

Neither the preamble to, nor the language of, the Phase II Rule provides a detailed 

explanation of or the criteria to be applied in making the interim BTA judgment. The standard 

seems to reflect the commonsense idea that BTA determinations for permitees caught midstream 

by the final rule should reflect the practical problems of requiring technological upgrades before 

the completion of studies determining whether ecological harm is being caused by the existing 

technology. It would be unjust to require MWGen to elaborate on this standard when the 

Environmental Groups already waived any argument on this point through silence.  

Rather than discuss the applicable regulation, the Environmental Groups instead argue 

that the Agency failed to comply with the application requirements in 40 C.F.R. § 122.21(r). 

(Mot. for S.J., at 31-34) But these requirements do not govern this permit application, which was 

filed almost a decade before § 122.21(r) went into effect. The USEPA agrees that the § 122.21(r) 

Electronic Filing - Received, Clerk's Office :  12/10/2015 



33 
 

provisions were inapplicable; they did not reference these provisions at all in their comments on 

the final permit. (R:622) In creating the new CWA § 316(b) rule, the USEPA explicitly desired 

that the new rule not disrupt ongoing permit processes. Instead, it sought a “common sense 

framework, putting a premium on public input and flexibility for facilities to comply.” USEPA, 

Press Release: EPA Finalizes Standards to Protect Fish, Aquatic Life from Cooling Water 

Intakes (May 19, 2014) (attached as Exhibit D). This is why the language of 40 C.F.R. 

§ 125.98(b)(6) makes clear that the § 122.21(r) application requirements do not apply to 

applications filed before 2014: Why else would § 125.98(b)(6) empower state administrators to 

require the permitee to begin collecting the information needed for § 122.21(r) in anticipation of 

the next permit renewal?  

The Environmental Groups offer no basis for their assumption that § 122.21(r) was 

intended to apply retroactively because the plain text of the final rule refutes any such argument. 

By discussing an irrelevant regulation, and completely ignoring the applicable interim BTA 

standard, they have waived their challenge to the § 316(b) provisions of the permit. The Agency 

had ample support for its determination that the Waukegan Station met the interim BTA 

standard.  

2.  Even if BTA, rather than interim BTA, were the correct standard, the 
Agency’s determination met that standard. 

 
The Environmental Groups seize on a clerical error in Special Condition 7: The Agency 

cites to 40 C.F.R. § 125.3, the general rule for technology-based treatment requirements, even 

though its determination actually applied the BTA standard from § 401.14.14 The Environmental 

                                                           
14 The Environmental Groups do not argue that the Agency was somehow bound by this mistake. 
Illinois law generally regards citation errors as harmless in the absence of a substantive impact. 
In re Marriage of Sobol, 796 N.E.2d 183, 188 (Ill. App. Ct. 2003) (“[W]hile the trial court 
applied the wrong statute, it did not apply the wrong legal standard.”); see also Dolan v. 
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Groups’ contention that Special Condition 7 had to “establish technology-based effluent limits to 

minimize adverse environmental impact” per § 125.3 makes no sense, because § 125.3 is not the 

applicable regulation. (Mot. for S.J., at 35-36) Cooling water intake structures do not generate 

effluent. See Riverkeeper, Inc. v. USEPA, 358 F.3d 174, 186 (2nd Cir. 2004) (“Congress did 

not . . . choose to include intake structures in those sections of the [CWA] that deal specifically 

with effluents. Instead, cooling water intake structures are suorum generum, regulated pursuant 

to a separate—and terse—section concerned more generally with the uniqueness of heat as a 

pollutant.”). This is why 40 C.F.R. § 125.98(b)(6) specifies that the BTA be in accord with 

§ 401.14, a rule specific to intake structures and mirroring the standard established in 

CWA § 316(b).15 The Agency did not err in declining to apply § 125.3 standards that do not—

and could not—govern cooling water intake structures. 

The Agency exercised its Best Professional Judgment in accord with 40 C.F.R. § 401.14 

in determining that the cooling water intake structure at Waukegan Station meets the equivalent 

of BTA. The USEPA said so in its comments on the draft permit. (R:622) The BTA standard 

                                                                                                                                                                                           
O’Callaghan, 2012 IL App (1st) 111505 (1st Dist. 2012) (“O’Callaghan’s citation to the wrong 
rule in his notice of appeal does not deprive this court of jurisdiction.”); Morris v. Ameritech Ill., 
785 N.E.2d 62, 71 (Ill. App. Ct. 2003) (“Even if the trial court reasoned incorrectly or based the 
dismissal on the wrong statute, we may affirm the trial court’s judgment on any basis supported 
by the record”); People v. Dismore, 342 N.E.2d 151, 154 (Ill. App. Ct. 1975) (“[T]he State 
submits that the defect here of citing the wrong statute in the complaint was merely a formal 
defect which did not prejudice the defendant. We agree.”). 
15 The rule reads:  
 

§ 401.14 Cooling water intake structures. 
The location, design, construction and capacity of cooling water 
intake structures . . . shall reflect the best technology for 
minimizing adverse environmental impact, in accordance with the 
provisions of part 402 of this chapter. 
 

Part 402 was withdrawn in 1979, 44 Fed. Reg. 32956 (June 7, 1979), but “the regulation at 
§ 401.14, which reiterates the statutory requirement, remains in effect.”76 Fed. Reg. 22174, 
22179 (Apr. 20, 2011). 
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requires the Agency to “determine[] whether appropriate studies have been performed, whether a 

given facility has minimized adverse environmental impact, and what, if any, technologies may 

be required.” 69 Fed. Reg. 41576, 41584 (July 9, 2004) (describing system of case-by-case BTA 

permits applied prior to 2014). The Agency decided to renew the permit based on extensive 

impingement studies that had been relied on for decades without objection from the USEPA. 

(R:770, 1157-65). The decision also rested on a recent preliminary survey that showed that the 

aquatic life being impinged at the intake were almost entirely low-value alewives (the same 

percentage found in the earlier studies.) (R:770, 1215-16; 1231) Because these studies showed 

that the environmental impact of the intake structure had already been minimized, no further 

analysis of available technologies was needed.  

The Environmental Groups insist that the Agency could not have made a valid BTA 

determination because it was unaware of what technology existed at Waukegan Station. (Mot. 

for S.J., at 36) This is incorrect; the Agency talked at length about the intake structure both at the 

2014 public hearing and in the responsiveness survey. (R:666, 769-70) Nor did the Agency turn 

a blind eye to the declines in prey fish populations: It acknowledged the losses, but determined 

that the reductions had been attributable to causes other than thermal temperatures, particularly 

the introduction of invasive species. (R:673) This conclusion was amply supported by the record, 

including exhibits filed by the Environmental Groups. (R:1042, 1053) 

VII. CONCLUSION 
 

Petitioners’ challenge to the renewal of the Waukegan Station’s NPDES Permit is 

without any legal merit. They repeatedly misinform the Board about the governing laws and 

regulations. When the applicable laws and regulations are properly applied, the permit record 

supports a finding that there is no genuine issue of material fact and the conclusion that the 
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Agency issued the permit consistent with applicable law and regulations. Petitioners have failed 

to carry their burden to show that the Permit’s issuance was in violation of the Act.   

Further, all of the evidence in the administrative record shows that the Waukegan Station’s 

thermal AEL was properly reflected in its NPDES Permit, consistent with state law, federal law, 

and longstanding Agency practice. Although the new substantive requirements did not govern 

this application, the Agency’s determination that the Waukegan Station’s thermal effluent had 

not materially changed would have satisfied Subpart K’s renewal provision. 35 Ill. Adm. 

Code 106.1180(c). The permit also requires new studies to reconfirm the prior finding that the 

Waukegan Station thermal discharge causes no appreciable harm. Similarly, regarding the 

cooling water intake structures provision of the permit, the Agency requested and received the 

necessary information from MWGen to exercise its judgment in making the interim BTA finding 

required in the CWA § 316(b) Phase II rules for permit renewals of this time period.   

The Environmental Groups are asking the Board to ignore its own procedural rules, 

upend the Illinois NPDES program, and saddle itself with new responsibilities in administering 

routine permit approvals, all for no ecological benefit. Their request should be denied. Contrary 

to the Petitioners’ implications otherwise, the Agency did not fail to carry out its obligations to 

enforce applicable federal and state laws for the protection of the environment and neither of the 

challenged permit conditions are in violation of the Act or Board regulations. 

Because there is no genuine issue of material fact and because the Petitioners cannot 

sustain their burden of proving that the NPDES permit, as issued, would violate the Act or Board 

regulations, MWGen requests that the Board: 1) deny Petitioners’ Motion for Summary 

Judgment; (2) grant summary judgment in MWGen’s favor; and 3) grant such other further relief 

as the Board deems just and appropriate. 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: ) CLERKIS OFFICE
) R13- d JUN20PROCEDURAL RULES FOR ) (Rulemaking- Water)

ALTERNATIVE THERMAL ) STATE OF ILLINOIS
EFFLUENT LIMITATIONS ) Pollution Control Board
UNDER SECTION 3 16(a) OF THE )
CLEAN WATER ACT: PROPOSED )
NEW 35 ILL. ADM. CODE PART 106, )
SUBPART K AND AMENDED ) / (T V7T
SECTION 304.141(c) ) vijjAL

NOTICE OF FILING

PLEASE TAKE NOTICE that I have filed today with the Illinois Pollution Control Board
Illinois EPA’s MOTION FOR ACCEPTANCE; APPEARANCES; CERTIFICATE OF
ORIGINATION; STATEMENT OF REASONS; and PROPOSED AMENDMENTS TO 35 ILL.
ADM. CODE PARTS 106: SUBPART KAND SECTION 304.141(c), a copy of which is
herewith served upon you.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

B(Q4AJL
Deborah J. illiams
Assistant Counsel
Division of Legal Counsel

DATED:

___________

1021 N. Grand Ave. East
P.O. Box 19276
Springfield, IL 62794-9276
(217) 782-5544
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
) R13-’

PROCEDURAL RULES FOR ) (Rulemaking- Water) RECEIVED
ALTERNATIVE THERMAL ) CLERK’S OFFICE
EFFLUENT LIMITATIONS ) JUN 202013
UNDER SECTION 316(a) OF THE )
CLEAN WATER ACT: PROPOSED ) STATE OF ILLINOIS
NEW 35 ILL. ADM. CODE PART 106, ) Pollution Control Board
SUBPART KAND AMENDED )
SECTION 304.141(c) )

MOTION FOR ACCEPTANCE

NOW COMES the Illinois Environmental Protection Agency (“Illinois EPA”), by and

through its attorneys, and pursuant to 35 Ill. Adrn. Code 102.106, 102.200, and 102.202, moves

the Illinois Pollution Control Board to accept the Illinois EPA’s proposal for the adoption of a

proposed new Subpart K to 35 Ill. Adm. Code Part 106 and proposed amendments to Section

304.141(c).

This regulatory proposal includes:

1) Notice of Filing;

2) Appearances of Attorneys for the Illinois EPA;

3) Certification of Origination;

4) Statement of Reasons (including list of attachments and documents relied on);

5) Attachments to the Statement of Reasons;

6) Proposed Amendments;

7) Certificate of Service;

1
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8) Computer disc containing Proposed Amendments.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

BEA/\

Deborah J. illiams
Assistant Counsel
Division of Legal Counsel

DATED: (M / 13

1021 N. Grand Ave. East
P.O. Box 19276
Springfield, IL 62794-9276
(217) 782-5544

THIS FILING IS SUBMITTED ON RECYCLED PAPER
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
- ) R13-
PROCEDURAL RULES FOR ) (Rulemaking- Water)
ALTERNATIVE THERMAL )
EFFLUENT LIMITATIONS )
UNDER SECTION 316(a) OF THE ) CLERKS OFFICE
CLEAN WATER ACT: PROPOSED ) JUN 202013
NEW 35 ILL. ADM. CODE PART 106, )
SUBPART K AND AMENDED ) STATE OF ILLINOIS
SECTION 304.141(c) ) oIIution Control Board

APPEARANCE

The undersigned hereby enters her appearance as an attorney on behalf of the Illinois

Environmental Protection Agency.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGE CY

Deborah J. IWilliams
Assistant b’ounsel
Division of Legal Counsel

DATED: z 13

1021 N. Grand Ave. East
P.O. Box 19276
Springfield, IL 62794-9276
(217) 782-5544
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
) R13-

PROCEDURAL RULES FOR ) (Rulemaking- Water)
ALTERNATIVE THERMAL )
EFFLUENT LIMITATIONS )
UNDER SECTION 316(a) OF THE )
CLEAN WATER ACT: PROPOSED ) CLER OFFICE
NEW35 ILL. ADM. CODE PART 106, ) JUN29 21SUBPART K AND AMENDED ) J 3
SECTION 304.141(c) ) STATE OF ILLINOISOUutjon Controj Board

CERTIFICATION OF ORIGINATION

NOW COMES the ILLINOIS ENVIRONMENTAL PROTECTION AGENCY (“Illinois

EPA”), by one of its attorneys, and pursuant to 35 Ill. Adm. Code 102.202(i), the Illinois EPA

certifies that the regulatory proposal in the above captioned matter amends the most recent

version of Parts 106 and 304 of the Illinois Pollution Control Board’s regulations, as published

on the Board’s website.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
P TFIONAG NCY

Deborah J.1Williams
Assistant E6unsel
Division of Legal Counsel

DATED: 9l
1021 N. Grand Ave. East
P.O. Box 19276
Springfield, IL 62794-9276
(217) 782-5544
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
) R13-O

PROCEDURAL RULES FOR ) (Rulemaking- Water)
ALTERNATIVE THERMAL )
EFFLUENT LIMITATIONS )
UNDER SECTION 316(a) OF THE )
CLEAN WATERACT: PROPOSED )
NEW 35 ILL. ADM. CODE PART 106, ) CLERK’S OFFICE
SUBPART K AND AMENDED ) JUN 20SECTION 304.141(c) )

STATE OF ILLINOIS
POfltion Control Board

STATEMENT OF REASONS

NOW COMES the Illinois Environmental Protection Agency (“Illinois EPA”), by and

through its counsel, and hereby submits this Statement of Reasons to the Illinois Pollution

Control Board (“Board”) pursuant to Sections 13, 26, and 28 of the Environmental Protection

Act (“Act”) (415 ILCS 5/13, 26, and 28) and 35 Ill. Adm. Code 102.202 in support of the

attached proposed regulations.

I. INTRODUCTION

The Illinois EPA proposes that the Board adopt a new Subpart K of Part 106. This

proposed rulemaking is intended to establish procedural rules for establishing alternative thermal

effluent limitations under Section 3 16(a) of the Clean Water Act and 35 Ill. Adm. Code 304.141.

II. STATUTORY BACKGROUND

Section 3 16(a) of the Clean Water Act provides a unique procedure for relief from

thermal effluent limitations or water quality standards that is different from the procedures

applicable for all other categories of point sources and types of pollutants. That provision states

that:

Page 1 of 12
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With respect to any point source otherwise subject to the provisions of section
1311 of this title or section 1316 of this title, whenever the owner or operator
of any such source, after opportunity for public hearing, can demonstrate to
the satisfaction of the Administrator (or, if appropriate, the State) that any
effluent limitation proposed for the control of the thermal component of any
discharge from such source will require effluent limitations more stringent
than necessary to assure the projection and propagation of a balanced,
indigenous population of shellfish, fish, and wildlife in and on the body of
water into which the discharge is to be made, the Administrator (or, if
appropriate, the State) may impose an effluent limitation under such sections
for such plant, with respect to the thermal component of such discharge
(taking into account the interaction of such thermal component with other
pollutants), that will assure the protection and propagation of a balanced,
indigenous population of shellfish, fish, and wildlife in and on that body of
water.

33 U.S.C. §1326. Relief under Section 3 16(a) of the Clean Water Act is sometimes referred to

as an alternative effluent limitation or a “3 16(a) Variance.”

In October 1977, Illinois received delegation of the National Pollutant Discharge

Elimination System (“NPDES”) permit program. In the requesting delegation of this program,

the Agency explained how Section 3 16(a) of the Clean Water Act would be implemented in

Illinois:

A special provision to implement 40 C.F.R. Part 122, Thermal Discharges, which
sets forth the procedure prescribed by Section 316(a) of the FWPA, is contained
in Rule 410(c) of Chapter 3. Rule 4 10(c) allows the Board to determine that an
alternative thermal standard, other than that found in 40 CFR Part 122 and
Chapter 3, should apply to a particular thermal discharge.

The concept of reviewing the effect of a thermal discharge on a receiving stream
is not a recent addition to the Board’s Water Pollution Regulations. Rule
203(i)(5), which became effective on April 7, 1972, requires that owners or
operators of a source of heated effluent which discharges 0.5 billion BTU per
hour or more demonstrate in a hearing before the Board that the discharge from
that source has not caused and cannot reasonably be expected to cause a
significant ecological damage to the receiving waters. Upon failure to prove the
above, the Board will order that appropriate conective measures shall be taken.
The Agency proposes that the demonstration requirements found in 40 CFR Part
122 and the supporting technical documents be utilized in the determination of an
alternative thermal standard pursuant to Rule 410(c) and Rule 203(i)(5).

Page 2 of 12
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See, Attachment A, State of Illinois Application for Authority to Administer the NPDES

Program (July 1977) at p. 27. Since this program approval document was submitted, each of the

referenced regulations has been re-codified. The federal Section 316(a) regulations were

originally found in Part 122 and have been moved to 40 C.F.R. §S125.70, 125.71, 125.72 and

125.73 (40 C.F.R. Part 125 subpart H). Attachment B. The Board’s former rule 410(c) is now

found in 35 Ill. Adrn. Code 304.141(c), and Rule 203(i)(5) refers to the Heated Effluent

Demonstration procedures found in 35 Iii. Adm. Code 302.21 1(f) — (i) and Part 106 of the

Board’s procedural rules.

The former Rule 410(c) and the current 35 111. Adm. Code 304.141(c) states as follows:

The standards of this Chapter shall apply to thermal discharges unless, after
public notice and opportunity for public hearing, in accordance with Section 316
of the CWA and applicable federal regulations, the Administrator and the Board
have determined that different standards shall apply to a particular thermal
discharge.

Heated Effluent Demonstrations were to be conducted not less than 5 and not more than 6

years after the adoption of Rule 203(i)(5). Nevertheless, throughout the 1970s and 1980s (and

even in a few cases into the 1 990s), the electric generating industry came before the Board to

fulfill the obligations under the Board’s Heated Effluent Demonstration regulations. During

these proceedings, some facilities simply made the required demonstration that no harm was

being caused by their effluent without asking for Board relief In other cases, dischargers used

the heated effluent demonstration proceedings (as anticipated in the NPDES delegation

submittal) to obtain thermal relief from the Board’s regulations under Section 316(a) of the

Clean Water Act and 35 Ill. Adm. Code 304.141(c).
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On October 28, 2008, the Director of the Office of Water Management at the United

States Environmental Protection Agency (“U.S. EPA”) sent a memorandum to the regional

offices discussing the requirements of Section 3 16(a) of the Clean Water Act and expressing the

goal of consistent compliance with these requirements across the various regions. In that

document, U.S. EPA states that “A 3 16(a) thermal variance is an NPDES permit condition. It,

therefore, expires along with the permit. A permittee may request a renewal of its 3 16(a) thermal

variance prior to the expiration of the permit.” Attachment C. Since the issuance of this

memorandum, the Agency has been working with U.S. EPA Region V to review the status of

Illinois electric generation facilities and their thermal discharges to ensure consistency with

Section 3 16(a) of the Clean Water Act.

III. PURPOSE

This rulemaking comes to the Board as a result of the Agency’s review of recent Board

opinions in AS 13-1 and PCB 13-3 1. In the Matter of Petition of Exelon Generation, LLC

Under 35 Ill. Adm. Code 304.141(c) for Alternative Thermal Standards, Quad Cities Nuclear

Generating Station, AS 13-1 and Exelon Generation LLC (Quad Cities Nuclear Generation

Station) v. Illinois EPA, PCB 13-31. Those proceedings began when Exelon Generation, LLC

(“Exelon”) filed a Petition to Approve Alternative Thermal Standards pursuant to Section 316(a)

of the Clean Water Act and 35 Ill. Adm. Code 304.141(c) on September 20, 2012. The petition

sought relief from the thermal water quality standards and mixing zone requirements otherwise

applicable in the Mississippi River found in 35 Iii. Adm. Code 302.102 and 303.331. The

requested relief would have authorized the discharge of heated cooling water from Exelon’s

Quad Cities Nuclear Generation Station under Section 3 16(a). The Board docketed the petition

as AS 13-1 and issued an opinion and order on October 18, 2012, directing petitioner to file an
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amended petition satisfying the procedural requirements for an adjusted standard by December

19, 2012, or the case would be dismissed. The Board also gave Exelon the option of filing for

relief through a site-specific rulemaking proceeding. The Board found that:

Petitioner has requested, for its own Station only, a set of thermal standards
different from those generally applicable thermal standards. For the reasons
discussed below, the Board finds that that the Board is empowered to grant the
requested relief under the Environmental Protection Act (Act) 415, ILCS 5/1 et
seq. But, the Board does not believe that, without a prior rulemaking process, the
Board can create a specific procedure for proceedings under Section 304.141(c)
comparable to other specific procedures in Part 106 or as established in its Part
106 procedural rules. AS 13-1 (October 18, 2012) Slip. Op. at 4.

Prior to AS 13-1, the Agency held the opinion that the Board was able to grant relief

under Section 316(a) of the Clean Water Act and 35 Ill. Adm. Code 304.141(c) without

procedural rules specifically addressing these matters. This belief was based on the recognition

that the Board had done so in the past. See, In the Matter of 40](’c) Petition for Dresden

Nuclear Station, PCB 79-134 (July 9, 1981); In the Matter of Alternative Thermal Effluent

Limitations for Electric Energy, Inc. Joppa Generating Station, PCB 77-124 (September 1,

1977) and In the Matter of Proposed Determination of Thermal Standards for Zion and

Waukegan Generating Stations, PCB 77-82 (August 3, 1978). Even though AS13-1 was the

second time the Board had ordered that a Petitioner satisfy the Adjusted Standard procedural

requirements to obtain Section 316(a) relief, it had not been clear to the Agency that the Board

held the position that no procedures existed for granting relief under Section 3 16(a) of the Clean

Water Act and 35 Ill. Adm. Code 304.141(c).’ As a result of U.S. EPA’s focus on review of

prior Section 316(a) relief and the Board’s determination that it lacks authority to hear petitions

The Agency does not interpret that the relief ultimately granted in Petition of Commonwealth Edison Companyfor
Adjusted Standardfrom 35111. Adm. Code 302.211(d) and (e), AS 96-10 (October 3, 1996) as an alternative effluent
limit pursuant to Section 316(a) of the Clean Water Act and 35 Ill. Adm. Code 304.141(c) but rather as a thermal
limitation which ensures that Midwest Generation achieves compliance with General Use temperature standards
downstream of the Interstate 55 bridge.
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for Section 316(a) relief without specific procedural rules addressing this type of proceeding, the

Agency developed this procedural rulemaking proposal for inclusion in Part 106 of the Board’s

procedural rules.

IV. PROCEDURAL RULEMAKING

Under the Environmental Protection Act, the Board shall adopt “procedures which

are necessary or appropriate to enable the State of Illinois to implement and participate in the

National Pollutant Discharge Elimination System (NPDES) pursuant to and under the Federal

Water Pollution Control Act.” 415 ILCS 5/13(b) (2010). Section 26 of the Act provides:

The Board may adopt such procedural rules as may be necessary to accomplish the
purposes of this Act. In adopting such rules the Board shall follow the rulemaking
procedures of the Illinois Administrative Procedure Act.

415 ILCS 5/26. Under the Illinois Administrative Procedure Act, an administrative agency is not

required to hold a public hearing before publishing first notice of the rule in the Illinois Register,

but shall hold a hearing during the first notice period if there is public interest in the rule or a

public hearing would facilitate the submission of views and comments that would not otherwise

be submitted. See 5 ILCS 100/5-40. The Board’s statutory requirement to hold a hearing before

adopting a substantive rule does not apply to procedural rules.2

Under Section 304.141(c), thermal limits contained in the Board’s regulations apply

unless the Board, in accordance with the Clean Water Act and applicable federal regulations,

determines that different standards should apply. 35 Ill. Adrn. Code 304.141(c). In this

procedural rulemaking, the Illinois EPA has integrated the existing federal regulations in 40

2 See, 415 ILCS 5/27(b) (“[B]efore the adoption of any proposed rule not relating to administrative procedures...
the Board shall. . . conduct at least one public hearing.”); 415 ILCS 5/28 (“No substantive regulation shall be
adopted, amended or repealed until after a public hearing”); In the Matter of Procedural Rules for Review of
Petitions for Temporary Landfill Ban Waivers Under Section 95 of the Electronic Products Recycling and Refuse
Act: New 35 Ill. Adm. CodelO6 Subpart J, R 12-21 (February 2, 2012) (“Because the Board is not required to hold a
public hearing on proposed amendments to its procedural rules (415 ILCS 5/26, 27, 28 (2010)), the Board does not
now intend to hold a hearing on these proposed rules.”)
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C.F.R. Part 125 (2012) with the typical procedures found in the Board’s procedural rules. The

Illinois EPA does not believe its proposed rules contain substantive regulations because Section

304.141(c) currently requires the Board to follow the federal regulations. Therefore, the Illinois

EPA requests that the Board not hold hearings on this regulatory proposal before moving to first

notice.

V. THE ILLINOIS EPA’S PROPOSAL

The following is a section-by-section summary of the Illinois EPA’s proposal.

Subpart K: Alternative Thermal Effluent Limitations Pursuant to Section 316(a) of the Clean

Water Act and 35 Ill. Adm. Code 304.141(c)

This Subpart establishes procedural rules for those seeking alternative thermal effluent

limitations from the Board. This purpose is described in Section 106. 1100.

Section 106.1105 General

This Section describes the type of relief available under the Clean Water Act, the parties

to any proceeding pursuant to this Subpart and the filing and service requirements. The Agency

consulted with 35 Ill. Adrn. Code 106.300(b) and (c) when drafting this section.

Section 106.1110 Definitions

The Illinois EPA had proposed general definitions derived from the Act, other Board

regulations and 40 C.F.R. §125.71. The terms “Alternative thermal effluent limitations,”

“Representative important species,” and “Balanced, indigenous community” are borrowed

directly from the federal regulations.

Section 106.1115 Early Screening

Under this Section, the petitioner is required to submit early screening information to the

Agency before filing a petition with the Board. This is identical in substance to the federal
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requirements found in 40 C.F.R. § 125.72(a) except the Agency has proposed that the petitioner

submit a proposed representative important species list to the Agency.

Section 106.1120 Detailed Plan of Study

This Section provides for the submittal of a detailed plan of study to the Agency after the

establishment of the representative species list, but before the study is conducted or submitted to

the Board. This Section is modeled after 40 C.F.R. §125.72(b) and (e). Subsection (g) has been

added to the federal requirements to clarify that after the Agency completes its review of the plan

of study, the Petitioner would be expected to complete the studies prior to submittal of a petition

to the Board.

Section 106.1125 Initiation of Proceeding

This Section provides that a proceeding is initiated under Subpart K by filing a petition

with the Board and serving the Agency.

Section 106.1130 Contents of Petition

These proposed requirements for the contents of a petition to the Board are taken from

two sources: 40 C.F.R. §125.72(b) and (e) and the relevant informational requirements

established by the Board for Heated Effluent Demonstration proceedings in Section 106.202(a).

The Agency has also added to subsection (c) of this Section the requirement to submit “a

summary of compliance or non-compliance with thermal requirements at the facility in the past

five years.”

Section 106.1135 Petiton Notice Requirements

Both Section 3 16(a) of the Clean Water Act and Section 304.141(c) of the Board rules

provide that alternative thermal effluent limitations under Section 316(a) may only be granted
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after public notice and opportunity for a public hearing. This Section was drafted to address that

requirement and is modeled after Section 104.408(b) of the Board’s procedural rules.

Section 106.1140 Proof of Petition Notice Requirements

This Section provides a process for the petitioner to demonstrate that it has complied with

the public notice requirements in the preceding section. It was modeled after Section 104.410 of

the Board’s rules for adjusted standard proceedings.

Section 106.1145 Recommendation and Response

In order to facilitate the Board’s decision making process, the Agency has drafted this

Section which requires the Agency to provide a recommendation to the Board within 45 days of

filing of a petition under this Subpart.

Section 106.1150 Request for Public Hearing

This Section provides the procedures for the public to request that a hearing be held on

a petition for an alternative thermal effluent limitation.

Section 106.1155 Notice and Conduct of Hearing

This Section provides the criteria for granting a public hearing and the procedures for

conducting and providing public notice of the hearing.

Section 106.1160 Burden of Proof

This Section provides the criteria for the Board’s decision by identifying the burden of

proof The language for this Section is taken generally from 40 C.F.R. §125.72 and §125.73.

Section 106.1165 Evidentiary Matters

The Section references the additional Board procedural rules to be applied to proceedings

under this Subpart.

Section 106.1170 Opinion and Order

Page 9 of 12

Electronic Filing - Received, Clerk's Office :  12/10/2015 



This Section identifies the information to be included in the Board’s order and the

duration of relief granted.

Section 106.1175 Post-Hearing Procedures

This Section references the additional Board procedural rules to be applied to

proceedings under this Subpart. The proposed rule language also would provide a mechanism

for the Agency to bring to the Board’s attention a formal U.S. EPA objection to an alternative

thermal effluent limitation granted pursuant to this Subpart.

Section 106.1180 Renewal of Alternative Thermal Effluent Limitations

This Section provides a process for streamlined renewal of alternative thermal effluent

limitations granted pursuant to this Subpart. The Agency’s proposal provides for a screening

process where the Agency can evaluate whether the conditions on which the prior relief was

based have changed.

Section 304.141 NPDES Effluent Standards

The proposed amendments to subsection (c) of this Section include a cross-reference to

the new Subpart K and update the language to reflect the delegation of permitting authority to

Illinois EPA rather than USEPA.

VI. TECHNICAL FEASIBILITY AND ECONOMIC REASONABLENESS

Section 27 of the Act requires the Board to consider the technical feasibility and

economic reasonableness of all rulemaking proposals. Because this proposal is a non

substantive, procedural rule there would be no need to implement additional treatment

technologies if the rules were adopted. For this reason, the Agency’s proposed changes are

technically feasible and economically reasonable. Failure to establish procedural rules to allow

relief from otherwise applicable thermal effluent standards pursuant to Section 316(a) of the
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Clean Water Act could result in the requirement to install cooling technologies at potentially

large costs by the affected facilities.

VII. AFFECTED FACILITIES AND OUTREACH

This proposal would impact any facility with a thermal effluent limit that seeks to

demonstrate such effluent limit is more stringent than necessary to protect a balanced, indigenous

population of fish, shellfish and wildlife. In general, the affected industry is the steam electric

generating industry whether nuclear or coal fired. The universe of sources that may seek to avail

themselves of these procedures is estimated to be approximately 25 power plants. The need to

respond to the Board’s opinions did not allow for an extensive period of outreach as would be

conducted with a substantive rulemaking proposal. However, the Agency did submit drafts of

the rulemaking proposal to U.S. EPA Region V for comments and a copy of the proposal was

also shared with representatives of the electric generating industry and environmental groups in

advance of this filing.

VIII. SYNOPSIS OF TESTIMONY

Because this is a non-substantive, procedural rulemaking, and a hearing is not required,

the Agency will not be providing testimony. In the event the Board has questions on the

proposal, the Agency will make appropriate staff available to address the Board’s questions and

concerns.

IX. PUBLISHED STUDY OR RESEARCH REPORT

Section 102.202(e) of Title 35 of the Illinois Administrative Code requires the regulatory

proposal to include “[a] descriptive title or other description of any published study or research

report used in developing the rule.” Neither a research report nor a published study was used in

developing this rule. Therefore, the requirement of Section 102.202(e) is inapplicable.
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X. CONCLUSION

WHEREFORE, the Illinois EPA respectfully requests the Board to adopt the Illinois

EPA’s proposed regulation in its entirety as submitted.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

•N1 ij
‘By:

DeborahJ./Wi1liarns
AssistantIounse1
Division of Legal Counsel

DATED:

______,2013

1021 N. Grand Ave. East
P.O. Box 19276
Springfield, IL 62794-9276
(217) 782-5544
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STATE OF LLINO5

)mE )i T1} )‘}.‘R

CHIcAGO ö06O

JA1ESR.THOMPO

July 8, 1977

Mr. (eorne R. Alexander, Jr.
Reqional Administrator
Recijon V
11. S. Environmental Protecti on Agency
230 South Dearborn
Chicaqo, IL 60604

Dear Mr. Alexander:

With this letter, I am submitting the application of the State of Illinois
for authority to administer the National Pollutant Discharge Elimination System
(NPDES) permit program within Illinois, pursuant to the provisions of Section a02(b)
of the Federal Water pollution Control Act Amendments of 1972.

‘ The State’s submission includes: (1) a description of the legal and admini
strative structure of the Illinois agencies concerned with water pollution control;
(2) a description of the State’s program for issuing and enforcing NPDES permits;
(3) the Memorandum of ,qreement between the Illinois EPA and USEPA; (4) the Attorney
General’s statement that the laws of the State provide adequate authority to carry
out the described program; and (5) certain supplementary and background material

I hope that the U.S. Environniental Protection Agency will be able to approve
the Illinois program in the near future. If there are any questions, please raise
then with Dr. Leo £1. Eisel, Director, rninois Environmenta’ Protection Agency.

Sincerely,

Jriginal signed by Governor
July 8, 1977

James R. Thompson
GOVERNOR

JRT:ab

end osure

)
lii
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INTBDDUCTIDN

ifl support of its request for approval of its program for the

issuance of permits under the National Poliu:ari-t Discharge Elimination

System, pursuant to Section 402( b) of the Federal Water Pollution

Control Act Amendments of 1972, the State of Illinois is submitting

the material included this document. The submission includes the

following:

1. A description of the structure of the Illinois environmental

program and implementing agencies.

2. A description of the National Pollutant Discharge Elimination

System (NPDES) as Illinois proposes to administer it, including

the procedures for issuance of NPDES permits, monitoring compliance

with the terms and conditions of those permits, and enforcement

of permit requirements.

3. A statement of the funding and manpower which Illinois proposes

to devote to the carrying out of the NPDES program.

addition, there are included a statement by t’ne Attorney General

on the adequacy of state law to :arIj out the NPDES program, the

tlemorandum of Agreement between illinois and the U.S. Environmental

Protection Agency concerning the details of the transfer, and copies of

the relevant legislation, adopted regulations of the Illinois Pollution

Control Soard, and other supplementary material. )
iv
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The llincis submission has been prepared in accordance with the

requirements of the Federal Water Pollution Control Act of 1972 and

imolementing federal reations, and with the assistance of personnel

of ?Legion V of the U.S. Environmental Protection Agency, whose assistance

is most gratefully acknowledged.

Following preliminar renew of the Illinois submission, Region V

will schedule a public hearing on the question of whether or not the

Illinois NPDES program should receive federal approval. A final

decision is required within 90 days following the submission.

)
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ILLINOIS ViRONTA STPJCTTRE )

State goverrunent in Illinois has possessed statutory authority and

responsibility for protecting the quality of the waters of the State

since the enactment of’ the Sanitary .Vate’ Bcard Act in 1929. A state

permit system fcr the construction and operation of wastewater treatment

facilities has been in existence since the early 1930’s. However,

with the enactment of the Environmental Protection Act in 1970 and of

the new Constitution of the State of Illinois in the same year, with

its nationally significant environmental article (Article XI), the

emphasis of state government in Illinois on environmental issues was

substantially increased. The Environmental Protection Act was

nationally recognized as a model of state legislation in the environmental

field and many of its original features have been adopted in other

states.

The Environmental Protection Act established three related state agencies

concerned with environmental issues: the Environmental Protection

Agency (the Agency), the Illinois Pollution Control Board (the Board),

and the Institute for Environmental Quality (the Institute). Both

the Agency and the Board will be involved in the administration of the

NPDES program.

The Agency is designated by statute as the State’s water pollution

control agency for purposes of the Federal Water Pollution Control

Act. In that role, it is the recipient of program grant funds under

Section 106 of the Act, it certifies the Illinois water quality standards

to USEPA, as required under Section 303 of the Act, and it will bear

Electronic Filing - Received, Clerk's Office :  12/10/2015 



Page 2

the primary resrorsibility for adnidnistration of the TPDES permit program,

) as descrbeo in this suzmission. The Agency is responsible for issnce

of permits, :vhere required by state law or Board regulation, for

monitoring and surveilar,ce to cetermine comoltance with the requirements

of the state law, the aprlicable Board regulations, and permit requirements,

and for preparing and presenting to the Board or the courts evidence

of violation of any such requirements. The director of the Agency is

appointed by the governor for a two-year term. By far the majority

of Agency employees are non—partisan career state employees whose

conditions of employment are established by the state’s personnel code.

The Agency’s present Table of’ Organization (ppendix F) does not

require change to implement NTDES. The present sections of the Division

) of Vater Pollution Control will remain, and the administration of

the Illinois NPDES program will be carried cut primarily within the

following existing sections of that division:

Division Manager’s Office

Field Operations Section

Permit Section

Planning and Standards Section

Variance and Technical Analysis Section

The administration of the program will also utilize eight peisons within

the Division of Enforcement Programs cf the Agency.

)
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The NPDES related functions of each of these sections is described

briefly below: )

The Enforcement Programs Division, whicn consists of lawrers

(technical advisors) and clerical suppor-c, will have four basic

functions to perform in the NPDES permit program, as follows:

1. Preparation and initiation of formal Agency enforcement actions,

including the preparation and referral of’ enforcement case files

to the appropriate prosecuting authorities, and assistance to

such authorities during the preparation and trial of enforcennt

cases;

2. Preparation of the Agency case in permit denial appeals for

action by the Illinois Attorney General (adjudicator hearings)

before the Pollution Control Board;

3. Preparation of the Agency recommendation and the Agency case

in support of its recommendation in petitions for variance

which, if granted, will require Agency issuance or rdification

of’ an NPDES permit; and,

4. Provision of advice to toe various sections of the Division of

Yater Pollution Control to ensure that the NPDES permit program

complies with arplicabie federal and state statutes and regulations.

)
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The Division Thnager’s Cffice ccntains the Division Records Unit

) vhere the master files are ken: on all discharers. It is also

responsible for providing information to the Data Processing Division.

The Field Operations Sections support to the NPDES permits program

consists of the following:

I. Provision of information to the Permits Section as necessary

for drafting NPDES permit conditions for individual dischargers;

2. Provision of technical assistance to communities and to

vastewater treatment plant operators where necessary to explain

NPDES permit conditions and to helping the dischargers meet NPDES

permit requirements;

3
3. Provision of assistance as necessary to the compliance

schedule monitoring Drogram;

4. Review, validation and quarterly reports as necessary for

the Jischare monitoring report program; and,

5. Fallow—up action as necessary for enforcement where violation

of NPDES conditions have been discovered.

The Permits Section of the Division is responsible for review of all

PDES permit applications and issuance or modification of TPDES

permits, including drafting of public notices, fact sheets, notices

of public hearings, and conduct of public hearings.

Electronic Filing - Received, Clerk's Office :  12/10/2015 



The ?lunning and S;andards 3ectiri s resocosible for review of facil—

i-ties and basin plans as they may alIect ane terms of NPDE3 permits. All

NPDES permits issued by the Agency Thr discharges located in areas covered

by aprc•ved 208 plans wiZ be consistent wita aJ terms and conditions of

thcse 208 plans.

The Variance and Technical azysis Section will assis-t the Permits Sec.

tion in the review of modifications to NPDES permits which may be requested

by permittees. It will apply the type of analysis or review used

in preparing the Agency’s response to variance petitions.

Organizational units of the Agency, other than those in the Division

of Water Pollution Control, and Enforcement Programs, will have

certain suoort functions in oarrjir,g out the NPDES program. They

include the following: )

The Directors Df’ice, through the Manager of Enforcement Programs,

will exercise control over the enforcement policies and strategies of

the Agency, including the enforcement of NPDES permit requirements.

The Data Processing Division will provide data processing support,

including storage and retrieval oC compliance schedule information,

self—socnitoring reports, forecasts of reports coming due, and comoliance

and viulaticn information and Dreouration of reports, including the

quartorly report of permit violations required by 0 CFR 124.44(d).

The Division of iabo: itory Ser’ricec will provide labcratol7 support

to the Agency’s monitoring and enforcement efforts, including testing )
of effluent and water quality samples taien by Agency field staff.
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The Public Affairs scaff of the Agency ‘viii provide assistance in

) the encys e5o:ts to encourage meaningf Dublic participation

in the State’s ‘:a:er DoijutiOn control program.

The Pollution ControEi Board oL the State of liuinois consists of technically—

cuaii fied cembers, aDointed by the Overnor for three—year terms.

The Board is now £‘uliy staft’ed. 3isgraphicai information about the

f’ive present members is provided in Appendix H of this submission.

As Appendix H shows, Board members include:

An engineer with extensive e:erience in pollution abatement

(.tr. Dumelle);

An agronomist with a Ph.D. in agronorrr (Mi’. Satchell);

An a:ocrney with a degree in industrial engineering who has

experience with private industry and a state environmental

regulatory agency (Mr. Young);

An engineer with experience in oorc’oustion engineering

(Mr. Verner); and

An attorney and engineer vith experience iii private industry and

with a public interest group (Mr. 3oodinan)

)
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Past apnointments to the Poard have included engineers, attorneys,

ana otner rersons with tecnnica± exsertlse in fielas related to pollution )
abatement.

l present Board members are in comoliance with the conflict of

interest nrovisions of Section O4(h)(2)(D) of the IWPCA and imolementing

regulations of dO CFR 124.93, as presently interpreted by the Administrator

of USEPA.

The Board, after public hearing, promulgates regulations for the

implementation of the Environmental Protection Act. These regulations

include, in the field of water pollution control, water quality standards,

effluent standards, permit requirements, including specific requirements

for mining and agricultural operations, classification standards

for bodies of ‘:ater, and the implementing regulations for the NPDES

program. Copies of Board regulations which are concerned with water

pollution abatement are included as Appendix B to this submission. In

addition to its role as promulgator of environmental regulations, the

Board acts as an administrative tribunal to hear cases brought by the

Agency or by others charging violation of the Environmental Protection

Act or implementing regulations. The Board is empowered to order

remedial action and to assess civil penalties when it finds a o1ation,

and these powers have been upheld by the Illinois Supreme Court. To the

extent allowed by federal law, the Board may also grant variances

from its regulations when it finds that compliance will cause an arbitrary

or unreasonable hardship.

il public hearings conducted by the Board, whether regulatory or

adjudicatory, are listed in the Environmental Register, published on a
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regular schedule by the Board and distributed free 0f charge to persons

) requesting it. Participation by interested meers of the public is

invited in all such hearings, in addition, Board meetings are listed

in the Register and are open to the public. Proposed regulations

appear in the Register for public comment in iting. Records of

Board regulatory and adjudicatory oroceedings, with minimal excentions

required to protect confidential information and trade secrets, are

open to the public and may be inspected and copied.

The Institute for Environmental Quality is a research and education

organization. The institute advises the Agency and the Board in the

development of new regulatory proposals, including regulations dealing with

) the State’s water pollution control program. The Institute has made

major contributions to the public hearing processes by which the

State’s water quality and effluent standards were adopted. It pro’des

the administrative structure for state-sponsored research and demonstration

projects in areas of concern to the water pollution control effort.

The Institute has contributed heavily toward the establishment of centers

of expertise in subjects related to the environment at several state

Lrniversities and research institutions, and it develops environmental

education programs or use in toe State’s elementary and secondary

schools.

Other state offices and agencies, not established by the Enviroental

Protection Act, also play roles in the State?s environmental control

) system. They include the offices of the Attorney General, the Department

of Registration and Education, the Department of Mines and Minerals,
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the Deraroment of Public Health, ant ertain terstate and international

agencies. A chart depicting the relationships among the various State )
ageces aoarc o age 12 of r’-s :somiss_o” 1 bref Jescrzoon of

the activities of those whose responsibilities impinge on the adjrinis-tratjon

of the proposed NPDES program appears below.

As the constitutional legal counsel of the State of Illinois, the

Attorney General plays an important role in litigation related to

environmental affairs. He represents the Agency in enforcement, variance

and rermit denial cases brought before tne Board or in court, as well

as acting as its counsel when it is named as a defendant. In addition,

he may bring environmental cases to the Board or to court as the

representative of the People of the State of Illinois.

The State Water Survey, the State Ceological Survey, and the State )
Natural History Survey are included in the Department of Registration

and Education. Pil three are scientific research organizations whose

expertise is of value to the Agency in fulfilling its responsibilities.

The Agency expects to utilize the geological and hydrological expertise

of the Surveys, especially in dealing with such problems as the control

of injection wells for the underground disposal of liquid wastes. The

Agency has the explicit authority to regulate injection wells which re

ceive waste, and for several years the Agency has administered a program

requiring permits for such wells. The program has consistently required

detailed, periodic reports from the well operators. .Aithough the program

is presently functioning within the Agency’s Diñsion of Land Pollution

Control, its future functioning will be in complete consonance with the

requirements of 40 CFR 124. The State Water Survey conducts intensive J

Electronic Filing - Received, Clerk's Office :  12/10/2015 



Page 10

water cuality monitoring surveys, the results of which will be ied

) by the Agency in &evelooing basin plans and reit conditions based

on waste load allocations where reauired to preserve or achieve applicable

water quality standards.

The Department of Mines and Minerals has primary jurisdiction over

pollution problems resulting from petroleum pduction operations.

The Department maintains active surveillance to assure that waters

of the State are riot polluted by crude oil cr brine from oil fields,

and has the authority to shut down any oil production facility which

may be causing such pollution. Injection wells operated in conjunction

with petroleum production are regulated by the Department under a permit

system administered by it, although other injection wells require

permits from the Agency.

The Department of Public Health engages in several actities which

are directed toward prevention of the public health problems which may

result from inadequate sewage treatment and resulting water pollution.

In particular, the Department administers the Private Sewage Disposal

Licensing Act, which regulates small, private sewage disposal systems

which are not generally within the scope of the Agency’s jurisdiction.

The Department also licenses mobile home parks, youth camps, recreational

camps, and migrant labor camps to assure, arorig other things, that

proper disposal of sewage and solid waste is provided. ?here any

facility subject to regulation by the Department requires an NPDES

) permit, the permit will be issued by the Agency.
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The Department o’ Public Health is also responsible for control over

activities involving the use of radioactive material; however, NPDES

permits with provisions govenilng the discharge of radioactive wastes

into the waters of the State will be issued by the Agency under authority

of Section 39(b) of the Environnental Protection Act.

j

)
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II.

ISSUANCE OF PERICTS )
The Illinois Environmental Protecticn Act and the Regulations of the

Illinois Pollution Control Board state that all discharges for which

NPDFS permits are required under applicable federal legislation and

regiC.ations are required to have NPDES permits under state law as

well. Section 39(b) of the Envirorantal Protection Act authorizes

the Agency to issue !Wr*5 permits for the discharge of contrnnln*nts

from point sources into navigable waters (all as defined in the

Federal Water Pollution Control Act Amendments of 1972) or into any

well.

The Permits Section of the Division of Water Pollution Control of the

the Agency will issue all NPDES permits in the State of Illinois except )
for NPDES permits for discharges from public water supplies, which will

be issued by the Permits Section of the Division of Public Water Supplies

under the guidance of the Permits Section of the Division of Water

Pollution Control. Other duties of the Permits Section include

review of infiltration/inflow analysis, preliminary engineering reports

on proposed construction, wine permits, determinations to restrict sewer

extensions, issuance of state permits for facilities which do not

require NPDES permits, issuance of construction authorizations for

facilities requiring NPDES permits, end other duties dealing with

sewage and industrial wastes. Also, with the approval of NPDES

authority by the Administrator the State will begin Issuance of

permits in accordance with Chapter 5, Livestock Regulations. (See

Appendix a) )
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Since he Sanitary ?Iater Board was totted in 1929 as a part of the

) flhinoia Department of Public Health, state permits have been required

for the oonatruction of sewage treatment facilities, sewers end lift

nations. 3ecors are available f3rz1zicpa1 and industrial treatment

works ccnstructed since that time. After the passage of the Illinois

Environmental Protection Act in 1970, many of the ?unctions of the Sanitary

Water Board were transferred to the Agency.

The scope of the work was enlarged to include the issuance of permits

for operation, as weil as for construction, of all industrial, municipal,

and semipublic treatment works, sewers, lift stations and wastewater

sources.

) With federal approval of the Illinois NPDES permit program, the Illinois

Pollution Control Board (the Board) is required by Section l3(b )( 1)

of the Enviror.mental Protection Act, to discontinue the state operating permit

requirement for direct dischargers required to obtain an NPDES permit.

This will eliminate unnecessary duplication because an NPDES permit

serves essentially the same purpose as a state operating permit.

The Board has difled its rules and regulations to conform to the

thanges required by the Federal Water Pollution Control Act Amendments

of 1972 (FWPCA). Part of these regulations are currently in effect;

the rest of the regulations have been adopted and filed with the Secretary

of State in accordance with Illinois law, and will become effective

once the Agency is authorized by the Administrator to administer the

NPDES permit program.

) I
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An overall view of the procedes for the processing of IPDES

ermios is shcrn on page 4. The etaied descriDtion of )
obese procedures, with reference to hap:er 3 of the 3oard’s regulations,

is as follows:

1. Application forms will be provided by the gency and will include

the same information the NPDES application required on forms promulgated

by JSEPA. In addition, the Agency may require additional information,

if necessary to determine whether the aischarge will be in compliance

with applicable requirements, as provided by Rule 902. Copies of all

permit forms to be used by the Permits Section of the Division of ater

Pollution Control, including those used in the NPDES program, are

included in Appendix J.

2. The application is logged in by the Agency, assigned a log nuer,

and assigned to a review engineer in the Permits Section.

3. Applications will, under normal circumstances, be processed on a

first—in, first-out basis. Applications from major dischargers and

other significant new sources may be processed out of order, or changes

may be made to accommodate requests for public hearings.

4. The application is then reviewed to determe:

a. Nbether the appropriate applications have been submitted, as

required by 40 CFR Section 124.21.

b. N’nether any additional information is required under Lule

902(a).

Electronic Filing - Received, Clerk's Office :  12/10/2015 



Page 16

c. Whether the signatures are is. accordance with dO OFR Section

124.24 and Rule 902( h).

d. Whether any other data is needea from the applicant or if a

site visit is needed (Rule 903).

If cli required information was not received, the reviewing engineer

will request the additional information or aange for a site visit.

If the applicant refuses to submit additional information, the permit

will either be issued on the basis of the information currently before

the Agency or will be denied, and the applicant so notified (Rule 903).

5. Once the review described above has been corrrpleted, and the applica

tion is determined to be administratively complete, a copy of the

application will be sent to the District Engineer of the appropriate

district of the U.S. Corps of Engineers in accordance with Rule 904.

The Agency reviewing engineer will then ascertain whether the following

determinations can be made concerning the proposed permit:

a. That the discharge, if in compliance with the conditions of

the proposed permit, will be in compliance wits. 40 CFR Section 124.42,

which sets forth the federal requirements establishing the terms

cd conditions of hPDS permits, including effluent limitations,

standards of performance, toxic and pretreatment requirements,

requirements arising from planning decisions, and requirements

) arising from the irmosicion of otte standards, whios. may be

stricter than federal standards. The full list of terms and con

ditions which may be molded is. an N?DES permit appears in Rule 910.
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a. The draft permit will be prepared in accordance with

Rule 910. Efuent limitations will be established in accordance

with 40 CFR Sections 124.42, 43, 44 and 45. Forms are shov in

Appendix j.

b. The public notice will ‘cc prepared in accordance with 40 0FF.

Section 124.32 and Rule 906 (See Appendix B).

c. The fact sheet, when required, will be drafted in accordance

with 40 CFR Section 124.33 and Rule 907 (See Appendix B).

. The permit documents will be printed, and the mailing liSt will be

determined.

9. After printing, the permit documents will be mailed to the USEPA

and all other persons and government agencies as required in Rules 906,

907, and 908 and 40 CFR Sections 124.32, 33 and 34.

10. Following public notice, thirty days will be given for receipt of

puDlic comments (Rule 906(b)). However, 90 days will be allowed for the

receipt of comments from USEPA for treatment works in classes and

categories for which review has not been waived in accordance with

Section 402(d)(3) of the FPCA.
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11. Following the close of the commen; period all oonmierts wjli be

) reviewed. If a ermit is recuested which would violate Rule 902(j),

the permit will be denied. f changes are made based on comments

received, another craft permit will be prepared, public notice of the

revised proposed permit will be issued if the changes are siificant,

and unless the Regional Administrator has waived his right to

object to issuance, the revised proposed permit will be sent to USEPA

for comment prior to issuance.

12. If the Agency determines that there is a siiificant degree of public

interest in a proposed permit or group of permits, the Agency will hold

a public hearing in accordance with Rule 909 and 40 CFR Section 124.37.

) 13. If after the public hearing the draft permit is changed, a copy

of the proposed permit will be sent to the USEPA prior to issuance. If

objection is made by USEPA, the permit will be changed to take into

account the objections. This procedure will be followed until the

Regional Administrator waives his right to object to issuance as

provided in Section 402(d)(3) of the FN?CA.

14. If objections are made dcring the comment period or if changes

are made to the permit based on receipt of the comments from the public,

toe draft Permit vi1l be changed as necessary to reflect siificant

objections and then issued. f no po1ic ooxrnen:s are received during

the 30-day comment period, tne permit will be issued as drafted.

)
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15. Appeals of Agency NPOES permit aecisions are subject to the pro;-i

sions of Rules 911 and 912 of Chapter 3 and Rule 502(b) of the Board’s

Procedural Rules. An applicant nay appeal a permit denial or a

permit condition to which he objects by filing with the Clerk of the

Board a petition for review of the Agency’s action. Any person,

other than the applicant, who paroiciated in or reuested a public

hearing concerming the issuance or denial of an NPDES permit may

also contest the final decision of the Agency by filing a retitic.n

with the ClerK in the same manner as trLe apolicant. The effective

date of a permit denial or grant is the date the Agency takes final

action with regard to the permit application. That effective date will

remain the same until changed by appropriate order of the Pollution

Control Board or a court of competent jurisdiction.

16. Any person, including the Agency, whether or not that person has

participated in the proceedings related to the original issuance of the

permit, may file a complaint before the Board seeking modification,

suspension, or revocation of the permit for “cause,” in accordance with

Rule 912 of Chapter 3, Water Pollution, and Part III of Chapter i,

Procedural Rules, of the Board. “Cause” includes but is not limited

to the following:

a. Violation of any term or condition of the permit;

j

Electronic Filing - Received, Clerk's Office :  12/10/2015 



Page 22

b. Obtaining a permit by misrepresentation or failure to disclose

fully all relevant facts; or

c. A change in any circumstance that mandates either a temporary

or permanent reduction or elimination of the permitted discharge.

17. Except for issuance of permits to thcse classes of dischar.gers

for which the P.egional Adiriinistratcr has waived his right to object,

a permit which is modified by the Agency pursuant to a Board order

will be submitted by the Agency to USEPA for comment before it is

issued, as required by Section 402(d) of the FWPCA. (See Appendix E,

page 6).

Special conditions will be included in NPDES permits as necessary to

) provide that the requirements of state and federal law are met. Standard

conditions will be included in all permits as shown in Attachment H to

the NPDES permit form, as included in Appendix J.

All NPDES permit issuance activities will be conducted in accordance

with the following priorities:

1. Discharges endangering public health

2. Ecoirirg major discharge permits

3. Significant modifications to major discharge permits

4. New major discnarge permits

)
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. Expiring minor discharge perrni:s

6 Signi’ican rnodificaions to mor discharge permits )
7. Iew minor discharge permits

8. Other modifications

‘). Termination of permits

)

)
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)
The ency will continue to issue permits for sewers, lift stations,

certain retreatment works and any treatment wor1s or wastewater

sources in the State which do not require NPDES permits. These will

be handled by the same staff that issues the NPDES permits. Regulations

gDverning :de issuance of ncnNPDES permits for the purpose of water

pollution control are included as subpart B of’ Part IX of Chapter

3. The forms and instictions for application for these permits are

also shown in Appendix J.

)

)
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PTJBL1O INSPECTION OF P:RaT lCLONTS

Permit applicatisna, supporting material, fact sheets, proposed and

issued permits, luarterl,r reports of noncompliance, and other documents

generated in te NPDES program are available to the public for inspection

and copying in accordance with the Asency’s policy on inspection and

copying of documents (Appendix L). For local planning cormidssions working

an areawide plans Information will be provided without charge by the

Agency to assist those commissions in their planning activities.

Most NPDES documents will be available for public inspection and copying

both at the regional offices and at the Agency’s Springfield headquarters.
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THERItAL DISCHARGES

)
A special provision to implement 42 0TH Part 122, Thermal Discharges,

which sets forth the Procedure resortoe• by Section 316( a) of the

is contained in Rule 41C(c) of Chapter 3. Rule 410(c) allows

the Board to determine that an alternative thermal standard, other

than that found in 40 0TH Part 122 and Chaoter 3, should apoly to a

particular thermal discharge.

The concept of reviewing the effect of a thermal discharge on a

receiving stream is not a recent addition to the Board’s Arater

Pollution Regulations. Rule 203(i)(5), which became effective on

April 7, 1972, requlres that o’ffners or operators of a source of

heated effluent which discharges 2.5 billion BTh per hour or sore

demonstrate in a hearing before the Board that the discharge from )
that source has not caused and cannot reasonably be expected to

cause a siificant ecological damage to the receing waters. Upon

failure to prove the above, the Board will order that appropriate

corrective measures shall be taken. The Agency proposes that the

demonstration requirements found in 40 CFR Part 122 and the supporting

technical documents be utilized in the determination of an alternative

thermal standard pursuant to Rule 410(c) and Rule 203(i)(5).
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) MONITORING CO LIAC WITH PTH2.aT CONO1CIONS

The objectives of the lllno:s NPDES ermit comoliance monitoring pro

gram are (I) to insure that all aiscnargers or potential dischargers

to the waters and boundary waters of the State are in compliance with

all aprllcabie state and federal llws, statutes, and regulations, and

win the conditions establisned by the di:chargers NPDES pern-it; and

(2) to con’aunioate with the disohargers, to explain and clarify the

monitoring and reporting conditions of NPDES permirs and the compliance

requirements of state and federal statutes, and to provide technical

assistance to discharger: through training and certification programs for

wastewa er treatment plant operators.

) A Compliance Monitoring Unit will be established within the Division of

Water Pollution Control Field Onerations Section. This unit will be located

in the Coringfieid office. It w:i be resnonsibe for eva’uating

and tracking discharge monitoring reports, compliance schedule reports,

and industrial users and pretreatment reports from dischargers. Notices to

discharger: who have failed to adequately report or disohargers who have

reported violations will originate from the Compliance Monitoring Unit.

Whenever feasible from an economic standpoint, telephone calls will be

utillsed to remind discnarger: of reporting requirements. The Compliance

Monitoring Unit will be the repositor7 of all reports required by

NPDES rermlts. For purnoses of carrying out its duties of sorting

and screening recorts and contacting (iiscnarzers regarding reports,

the Compliance Monitoring Unit will maintain necessary records, work

) sheet:, files and loos.
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The l:nos NPThS compliance ocni :ortng prosram will utiiize as input

information obtained from six sources: (a) public zionitcring Coitizen )
complaints); (I) the discharger’s seli’monitoring actities and reports;

(c) Agency oats as erzveo. irom Agency granD, permit aria eniorcement

activities; (d) Agency monitoring of central files and records; (e)

contacts wjth treatment plant operators in training and certiflcaton

activa ties; aria ( ) Agency moni:orlng of cnemical and biolog1ca

parameters through field surveillance.

P’ibiic bnitorin

Public monitoring of NPDES permit holders is conducted both by those

living in the issnediate vicinity of the discharger and by environmental

organizations. These two groups report their findings to the Agency and

to other administrative agencies through citizen complaints.

)
Citizen complaints received or referred to the Agency are recorded and,

if initial review indicates a complaint of substance, the complaint is

sent for investigation to the supervisor of the appropriate Agency re

gional field office. (A list of the regional supervisors, including

addresses and telephone numbers, and a map showing the territories covered

by each of the regional offices, appears on page 30 of this submission. )
The same procedure is foliovied for written complaints, telephone calls,

and personal visits by complainants.

Do occasion, the ci tizen complaints are received directly by a regional

office. These complaints are recorded in the regional office.
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.‘heoaer a :anual sysen or a:. 1Ln use, a zrm

) .etter (tompatance ancuary) ‘s’ua se tue :ora_ ::rst step used to

anvestagate ann reso_’re anstances a: non— rorting by discuargers

ar abe : aorting to -the perrLt:ee :f feut obar-e violations

noted in the l’ s ar zont. a ulnae or.o:o:ang survey is

rea.reI, one is roane auf. These visits also oar be

used to give instruction on Ti :eaorting :aecrasios, laboratory

ana_jsea, or operation of tue atself.

Rev-iaw of ZR’ s from the list of macor oischargers will be gi-ien special

attention. These disohargers ‘ill be required to submit rnthly ratner

than ;uartary reports, and tutu 4sirueut vil be ircuded as a oondi—

tion of the permit. These T\ths rIb be evaluated nnthiy upon receipt

-md if an attareno violation is fomo, either an inquiry letter will

be maalen wianin :ive nays of nascovery o: tue vioLatlon; or, if

there have been other violations, o:ur apropriaae enforcement

action will be taken in accordance with the procedures described in

fart / of abto submtss:on ann ,baoe:.cux I tue hemorannam 01 Agreement).

Then ll’s are not received ro:o a tuscuarger when due, lorin I—c
(Areadix ) (request for 2i.) be sant. ‘Tuer. a has been

:eoeired, and the Agency iecLuea to :otif. tue liacharger of noncompliance

inoicat-ed in the reocra, ?o: I—I an:—nais nay be sent. Any IhI

:aa:i be arausmeatan from one uanu’al : to one reoicnal office

vi;h a recuest far an Investiaaia: iiDr 03 enboroement actian.
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to n ocenant act::. ---_:;e2:ian .oay be of two orzes

the reeonna:s:ance irvey oro :o coooete coonliance monitoring )
ins ce . : to.

The reconnaissance survey iS tonciuctec tsr a specizoc purpose: to review

a specific problem iaich may :tave been detected by effluent monitoring,

citizen comolaint, or vater duality monitoring, or by request of the dis—

charger. Requests from the discharger often rest in the encyts provid

ing specofic recoirniendations to corrcct. a violation.

The eompii.nce monitoring inspection is a thorough inspection and review

of -tue dizcharts facility and inoudes a review of the Agencys effluent

sameling data and the dischargerts self—monitoring reports, and a coorpieoe

engineering inspection of treatment urts and waste hd1ing systems.

Priorities for conducting facility inspections and for determining the

necessity for enforcement surveys are set annually during the program plan

process, as recuirea by 40 0FF, 35, s’dbpart E.

The reconnaissance survey is utilized to proviie continuing coronunica:ion

‘vi:h diochargers daring periods between compliance monitoring iospec-;ions.

.aor empnasis is on letermmnnn5 o:oance with toe aiscoargerts

cermit or to determine, in some canes, whether the discharger holds or

- — -- -, ‘-‘ — - - \ .-‘--- C’ -_ -., —. —:o ji.CO

The rests of all surveys are reported to the discharger. f recros

show an aPParent vioation, a ccmoliance inquiry is sent (Form l- or

1-3, Atnenaix K). The report ua,r also include gency recontsendatior.s

and other information.

Electronic Filing - Received, Clerk's Office :  12/10/2015 



The orration descr:bng :coanoe .v:h :P::s recudre—

) ants which is obtained fros ions Ls reccrded on a coliance

status report and reviewed by the or ervsor and an Agency

-technical advisor a: the nLy Thocemen: conference as described in

fectior. :v.

The conduct of •Domo_aance monitoring insoec:ions is a coordinated effort

:icn J3PA in Chicago so that the resources available in that office

nay cc utiliZea to gain :ne ces: css:se coverage of jiiflCIS zaclittles.

Co tnis end, a stanoara Inspection OCCOt zorm 1il be uttized wizen con—

duc:ng anese surreys. ourvey retorts are excuanged tetween uSaPA in

Chneago end tne Agency as tne surveys are conaucted.. Agency copies of

inspection reports ire aept on ::e sota in :ne appropriate regional office

ann in Soringfieid.

)
cmpliance status reports are prepared rrnth1y and quarterly by ?egions in

cooperation wita technical advisors, as described in Par: IV. The

quarterly report includes infcrrn:or, such as the status of major

::scuargers currently in vicha:ien of any discharge limits or scheduie

dates, bass notifications, inc.us:riai isers and pretreatment reports,

as as otimer required i:.forma:ien. The quarterly report is io

e assemblec and fovarded to tao ::::ience dcni:oring Lnit office

by the 11th of the month folo,iir.g the end of the quarter; and to

aA, yeglon .1, oy tne eCta or :ne monen.

)
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Cf P D :‘ ZDS

Die inois NPDES anforcemen: rugra:n wiDi ansu:e ohat all disanares

- the waters of the State toarDly .vi:P. ZJ terms and conditions of NPDES

rermos issued to one disohargers aDi arplicable state and

•ieral atutes anc 1a;ions.

Diction iz( f) of the IDilnois Eni/iroanenoal ?rotection ct prchDiits

any oerson irom causing, t eatenong or anowing one discnarge 01 any

contaminant into the waters of one State votnout an NPDES permit or in

violation oS any term or conuitior. oP such pernit. Section 1(5)

also provides that on NPDES pernit issued by the Adrinistrator of the

J3?A is oeeineci to ze a rerorit ossuco sy one Agency. at s the intent

of the Agency that all vialations of rerrit conditions be pursued vi;h )
an voprorrlate enforcement rerneny anca comlaance iS achieved.

Die orpanDianional anents of the incis ?DE3 errit enforcement

proCran include the Field Operations Diction of the Division of Va;er

?out:on Control, one n:orcaoeno .-ropra::s Division and tne oifzce of

the Attorney Ceneral.

The regional managers of the fia_o Cperaticns Section are responsible

: or :r.:t:an internal contacts ne:e s::a:errt v:oia;ions are a.scovered

rn-su_ting :rom Ins;ec:1.or.s. o.c cotoon :.ormaoy consoso or

sending a compliance incuir,,r ste Jzooarer (See ?orn’ IA—if,

oDendao K) and determining nor eoa.oy of the response.

-J
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Page .J

7ntil the Regional Aãzinatntc: ;vaives his right to obJect to the issuanze

zf permita in Iflir.os, n cccance with Sec; 4C1(d) (3) of the

:ecsra... #ater ?o.._utiaa t ;.aarner.;s at 1,72, propcsea zodif±..

;erits wLa ce suo.ttea to I-A zefore ±ssuance, in accordance with

the regulatDns w4 the Sercrandtm of Agreement (Appendix E).

mere are special statutory provions in the Environmental Protection

Act which provide additional remedies in the case of violations which

nay result in “c±rcumstances of substattial danger to the environment

or to the public health of persons or to the welfare of persons where

rich danger is to the livelihood of such persons.” (Section 43).

.fl sic cases, the Act provic.es that the State’s Attorney or the Attorney

) eneral, upon request of the Agen2y or cn hIs own motion, may instItute

a c.vil actIon for an irnr,eclate inJi.mction to halt the discharge or other

actIvity causing or contrIbuting to the ãanger or to require such other

actIon as mey be necessary.

Cases of this type will be referred to the Attorney General’s office

xithout regard to the proce&.rai .teps descrIbed in this submission.

Telephone .aearar.ces and cappr’z-rlz Cl be made, in accordance with the

Agency’s emergency prcoeures, wclch have t *n approved by USEPA as part

of the Agetay’ a tvater pC. ti : z,r.tcl program plan as required by

Sec tin :;o( a)( 2) of the flPCA. Ic Re±ot V offIce of TSSEPA will

also be prcmptly notlied t C. b•• ac:Icns so that .t zay take act±n

zder Zection 504 of t.te TflDA

)
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Page 45

adition to the riunc:lve rellei r:vided by 3otion 3 of the Act,

:ze Agency rossesses :ae au:nort:y, n:er Sectoon P4 o: the Ac:, to seai )
any equipment or iactaity wnicn Is n:r:su;:ng to an emergency concnticn

wnlch creates an immediate danger to :.eallh. ?rovision is made for a

nearing cezore a toard memoer ana a quanazied nearlng oizacer, or icr

inunc:ive relief to determine whe-cher the seal should be removed.

The Agency’s Division of •Va:er Pollution Control has not found it

necessary to utilize the provisions of Section 34 and does not anticia:e

uoanc so n :ne course cc acmlnistenng the NDan program. -iowever,

no rrcblems are expected if circumstances should arise in which a

Section 34 seal is the appropriate remedy.

The Agency, in cooperation with representatives of Region V, has developed

a system ci’ enforcement priorities .nioh will enable it to carry out

an enforcement program with the maximum environmental immact and

deterrent effect possible with the resources at its command.

1. Those which cause imminent danger to pUb1ic health;

2. :1acr dischargers (those whion apcear on tne list in Appendix G)

:/nj2h to not rnee the compliance scheoules included in their

Dermits or do not provide progress reports as required;

3. Major tisohargers which do not te: tne effluent limitations (either

interim or final limitations) which ae cluded in their permits or

do not proviae self—monitoring rcit; as requirea; )
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rage .3

uNDI:\iG .p :i?ow )

Table , :ae 9 , sets forth the reso’iroes and manrower .vh:ch the j

proposes to use to adsninister the -PES program during a twelve rn:h

reriod. Table 2, page 51, details the 1978 budse: (by line item) at’

the Tivision of ,‘Iater Pollution Control, whion nas the major respnsibill:-r

for the program.

tring the initial shakedown of the aas: stratan of this program scme

of the osiipower requirements will be provided by contractual help.

The number of people to be an contract is no: indllded in this budget

analysis.

)
Table 3, page 52, details the number of positions, perscnnel code

classifications, and estimated time of each person, for each position

with NPDES related responsibilities. ?urther details conceiing the

tualifications requested for each position title are set forth in

Appendix I.
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Page sI

Division of miter Psllution Sonorol

line 1-m Sanrarj

State Federal
General Revenue 106 0-rant Total

Funds Funds

Personnal Services and
FrinTe Penefits 762,635 5697,n521 S1,460, 306

fonoractual 36,7lRe 165,131 251,359

Travel 64,563 — 64,563

Commodities 3,395 4,252 13,147

:qmipment 2,500 2,657 5,157

Operation of
kaoo Equipment 10, 74 10,974

Telecommunications 50, 395 50, 395

lotal S986,740 3869,661 1,356,401

* Includes occupancy charges

unner state aoencses and branches of oover’nment have budgeted funds

an: etlort to support tne ‘eater poslu-tion control ci fort ann theresore

oupooro the NPDES program administration. The major contributing agencies

or buanches of overronent inclubc she Attorney OeneraltsOffice, the

Pollutisn Tontrol Round, the Institute for :nsHrorsoenoal Quality,

the Department of dines and minerals, the Department of Registration and

iducation, and the Department of Public Health. The a4ttunt of funds

contributed by these governmental bodies toward the administration of

an milES orogram .sannot he readily or accurately determined; therefore, no

:etresentas,oon os made in this application. Tuffice it to state that

tbeir contribution is significant and continuous.
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Page 2

)

iriiS a:zjng

No. of ?osi:ions ‘Jo. of Man-Yrs
SecTion Pos. ‘Citle :vovd evc ted ‘to NPDES

Mgrs. Office 1 1 .4

EPEV

EPE IV 1 .6

C’ T

iPA 1 1.0

Acbr. Clerk 1 .2

Clerk V 2 1.0

Sec. 1 1 .4

CSIII 1 .4

CT III 1 i.O

Clk III 2 .5

clk:I 1 .5

6.0

Var. & Tech. EPE V 1 .85

Analrsis EPE IV 1 .1

EPE III 2.0

IFS III 1 1.0

CT III .7

d.65

.
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:11 2

ASh )
AAI 1 .427 .4

Clerk IV

CS III 6 3.437 3.4

CS II 2 1.204 1.2

CT III 4 2.306 2.3

CT II 6 3.408 3.4

)

)
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: znvirorAental ?knagement Engineer

EPE: Environmental Protection Engineer )
EPA: Environmental Protection Assistant

CS: Clerk Stenographer

CT: Clerk Typist

EPS: Environmental Protection Specialist

2k: Technical Advisor (at former)

Li: Legal investigator (paralegal)

EP: Environmental Protection TechnicIan

Al: Aquatic Biologist

AL: Administrative Assistant

.3

3
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MNfDJWJDULI OF AGHEI'"il'ilT
 

BETWEEN TilE
 

ILLI NOIS ElIV IIlON:AlCtITAL pnOTECTION AL ·;NCY
 

AND THE
 

UNITED STATES ENVIHOI-J:.lENTAL PROTECTI ON AGElICY
 

REGION V
 

I. GI'N EilAL 

ttrt c Memorandum of Agreement (hereinafter , lIAgreeJ:l·;!ot lt ) es tab-

I	 lishes policies , responsibilities and procedures pursuant to 40 eFR 

124 and defines the manne r i n whi ch t he National Pol Luta r rt Di scha r ge 

Elimination System (NPDFS) Permit Program wi ll be admi niste red. by 

the Illinois Env i ronmental Pro tc c t don Agency (hereinafter , t he "St a t .e" } 

and reviewed by the United StaLes Envi ronmental Protection Agency 

(he r e i na fte r , "USEPA" ) . 

Thic Agr eement defines the intended working relationships ,
 

r ol e s and r espon s i bi l i ties of the res pec ti ve agencLes h . the admin


Ls t .ra'tdon of t he NPDES program in Illinoi s and does not constitute
 

a blnddng , enforceable cont r a ctual ag reement be tv.een the parties.
 

As used in this Agreement, t he t e rm "Ac t " shall mean the Fe de ral 

Water Pollution Control Ac t Amendment s of 1972 ( P.L . 92- 500) . The 

te rm "en f or ce ment ec t donc" s ha l l b e spe cificall y de fined in t he annua l. 

St a te pr ogram plan submit ted unde r Se c tion 106 o f' t he Ac t but eha 'l.I 

i nc lude, as a mi.n'lmum , war -n l ng Io t t e r-s, no t i ce s nf v l oI a t. Lona , 

no t i ce of ccmpk i.ancc conf e rence, no tice of en f or-ceme nt. and enforce 

mcnt. cu scu file d bc I'or-c the 1111110i[; Poll ut..ion Con t r'o L Uo ,a'd ' o r 'l n 

Stn tc 01' Fe de r a l court. 
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Pare 2 

Thi s Agrccment, and nny s ubaequcnt written i.odi I'Lcu t lon he reto, 

sha l l t ake e~fc ct a r t .er it f a s i gned by the Sta t !' and t he Regdon ak 

Admini strator, and on the date i t is approved by t he Admini strator 
,

of USEPA. Either thet Stnt e , fie-ci onal Admirri s t.rat or -, or Adrninistra t.or 

'i'A' 
of USEPA may initiate action t o oodify the Ag r e encnt., Any IJlOdi ficatio~:. ' 

mus t be i n wri t i ng, s igne d by the State and the Regional Admini s trator, 

and approved by the Admini s t r a t or of USEPA. 

The Agreemen t sha ll be revi ewed joi ntl:r at Lcas t annually by 

the St a t e and Regiona l Admini s tra t or duri ng the preparation of the 

annual State Wat er Poll ut i on Control Program Pl nD ( hcrci na; tc r , 

"St ate Prog ram Pl an l!) , as r equired by Section 106 of t he Act . 

The Stat e will administe r the IJPDFS Permi t Pr ogr am consistent 

wi t h the currently effective pr ovision s of : the Act, applicable 

adop t e d Federal regulations, pr iorities contained in r.he enn uaL'ly 

approved State Program Pl an , and this Agreerrent . It i s t he dut y of 

USEPA t o ove rsee the State 's admini s~rat ion of the NPDES Permit 

Program on a continui ng basi s to assure tha t such administrat ion i s 

consistent wi t .li t his Agr eement , the Sta t e Pr-ogr-ar.r PLa», WId all 

appli ca bl e requi rements embodi e d i n cu r rent r egul.a t dons , policies and 

Federal l aw. 

USEPA will , upon r eques t , assign one s t af f repr e sent ative to 

wor -k at t he .Ste'te of fices in Springfield for a mutually agreeable 

pe riod o f t ime i n orde r to expedite the trans i t i on of State pe r sonnel 

i nt o efficient and derronat.ruted adrni nis t r ati ve proccduree , The reafte r 

USEPA wil l dcafgna'te a s t a ff pe t-son t o wo r k wi 1.11 t.he State as r equired 

to provide Lfmc'l.y Ln to r-prc t u td onn of Federa l r -eo rl r cmcn t a and t o 

p rovide noc-cnnry cocr'dl na t.Lon f ur p r -oper- LmpIcn .nt.n t l on of t he 

Agr eement. 
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Whe n wor kl oad is such tha i. avadLabLe State resources do not 

pe rmi 1. t.Lme Ly' a ccomp.lLshmcn L o r the wor k intended unde r this Acre-e rne-nt, 

t he State may r eque s t USEP/I. ne oi u Lance uud by mu t unL ngr-cemen L Lhe 

wor k wi l l be shared for a mutually agreeable pe riod of t i me . . I,: 
The level of program f inancial suppo r-t t o the St.a to f rom Scc tion 

" 

106 gr ant s i s expected to remain relati vely unchan -ed f rom I'Ls ca 'l 

ye a r 1976 int o t he future . /my year to y ear decr-c-r s c in r undtng l evel 

t o the St ate wi ll l e ad to automatic renegoti a t i on of t hi s Agr ec

ment by USEPA and the St a t e . If a new AGreement cannot be reached 

wi t.lrin 90 days of USEPA notification to the State of a r evised St ate 

Sec Lion 106 allotment , thi s Aeree!Ilcnt shall be vo l d 180 days thereafter. 

II . POLICIES 

The Stat c i s respons i bl e fo r the issuance , nx.di I'Lcar.Lon , 

r e I s suunce , compl i ance mendt .or-Lng and enfor cement of al l NPDES pe rmits 

ill the State , except f or t hose pe rmi ts app.l LcabLe to Federal f acili t ies. 

USEPA will r e t a i n r esponsibi l ity f or t he iS3uance, modif ication, 

r ef asuancc , compliance morrl to r-Ing and enforcement of NP[lE.$ permits 

to federal fa c i l i t i es ; however , none wi ll be- issccd which purport 

t o viola t e substantive s tate envi ronmental s t andarda except in instances 

of na tional s ecur i t y . The stra tegies and pr iori t ies for I s s uance , 

compli ance monitor ing and enfor cement of pe rml t s ~ 1 3 ost nbLdshod 

i n thi s Agrc omerrt shall be f ur ther de lineated in th e a n nua'l St ate 

Progr am Plan prepar ed pur-euan L to Sec t ion ] 06 of tho Act . If r eques t ed 
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by e ither party , meetings will be c cncdujcd at rec aonubI e intervals 

be t ween t he Sta t e and USEPA to rcv ~_ cw s peci fi c opc r'a t l ng procedu rec , 
, . 

r es olve prob l e ma or dis cuss mutual conce r -ns inva l vi ne- t he admtnt.s t r utdon 

o f t he NPDES Pe r-ndt Pr og r-am , 

Recogrrl z'ln g t he i mpact of major dl s cha r-ge r-s 0 :1 t he waters of ' A 

" 

the Statc, bot h the State and USEPA agree that ~~j or di ~chargerG as 

a group shal l r ec? i ve pr ior ity in all j·1PDES ac t i vi t des , t.\'lj c·r 

ddschar gc rs a r e t hose mutually dc f i nc,d by t he State and the Regi ona'l 

Admini s t r at or as t hose di schar ge rs whi ch have a h1gh potent ial f or 

violati on of wat er quality standa rds or which a re r equi.red to i ns t all 

substantial l~lluti on abatement equiprrent . 

In acco rdance with pr iorities establ ished i n t his Ag reement 

and the annual State Program Plan, t he State ~ il l: 

1. . Expedi t iously process and issue all requi r ed nPDES permi t s 

and pr ovi de ongoinc, t i mel y and adequate revi e~ o r permits ; 

2. Comprehensivel y evaluat e and assess compliance wi th com

pli ance schedules, ef fluent limitat i ons .end othe r permit condi t i ons 

in accordance wi t h mutually unders t ood and agreed upon prior i t i es and 

procedur es ; and , 

3. l~i r.tai n a vigorous enfo rcement prog r~~ and take tioel y 

and appr opr iate enf'or cement action i n every case wher e i n the St at e ' s 

opi nion 3UC~ act i on is war r ant ed . 

Dfuchar'ges endanger i ng publi c health wi ll r eceive dmnedf at.e 

and pa r -amoun t, attention . 
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The Gt.at.e Direc to r and the Itc g.lona I Ad mlnis t.i-a t o r- here-by a g r-ee 

to mnd rrtudn a high level of coopc rnv t on a nd coor-dtnat.Ion be tween ... . 
S tat e an d USEPA staffs i n a par tnershi p to assure cuc ceas f'ul, and 

,
e f fect i ve administration of the I~ PDES Per -ini t PrOC l' ~ UTl. I n this 

pa r tnership, U;:EPA will provide to the State on a continui ng bas i s 

techni cal and poli cy ass i s t ance on perrrd t, matter s . 

III. PERMIT HEVlEI'l AND I SSUANCE 

The St at e i s r esponsi ble fo r draf t ing, publ i c noticine , i s suing, 

ITOd i fyinc: , r ei s s uing , and t ermi nating NPDES p er-rat :.. s - and shall do s o 

in accordance wi t h 40 CFR 124. 31 and 124. 32. 

Upon r ecetpt. of p-roposed pe rmits an d ot he r info r ma t ion s peci fi ed 

in Chapt er VI A (1) of this Agr-eement , USEPA sha ll promptly r eview and 

s ubmit t o the State its appr oval , comments , ob j e etdonn or r ecommenda t i on s 

on the proposed permit . I t is Re~on al po l icy t) at t~mpt t o proce sG 

each r eques t for approva l within )0 days . If no comrr~ n t i s r e ceived 

by the St a t e ':;i thin 90 days, t he Sta t e may asaum t 'th at USEPA ha s 

no obje ction t o the i s s uance of the NPDES Perridt. 

If a proposed Nl'DES Penni t is rrodi f i e d as c result of the public 

notice or public hea r-Ing , a r e vi.eed copy of t he pr oposed NPDfS pe rmi t 

wi ll be t rans mit ted t o the Regi onal Administrat(r, At ~enti on: NPDES 

Per mit Branch, t ogethe r wi th It copy of all s dgn i f l can !:. s t a tements 

r e ceived f rom the pub.LIe noti ce, and where a pul. Lf c be a r i ng i s held , 

a nummary of ."111 cbjcct .tons , t oge t he r- wi t h a r eque s t, f or appr-ova L to 

i s sue the NPIJE$ permi t . In lieu of a eummar y , t he St at e tl i8j" provi de 

.o vcr bc t .I m transc r ip t. of t he en Lire publ i c hcc r.l ug , 
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Except f o r t hos e perml t.» f o r whi ch t he Ite r:10n-,l Adminf a t.r nt or

has waived X:i,eh t s of r evi ew, no tl rDl~G per-ndt. will be Lnsued by t he 

Sta t e un t l I it r ece i ves 0. let t e r from t he Rc g.lona I Admlni s t.ra t o r

approving s uc h Lsauuncc or no comae n t i s rcccr vedby t he Sta t e from 
. . 

USEPA wi t hin 90 day s of receipt of t he pr oposed pcrml t by IJSEPA. . /1' 

The Regiona l" Admini s tra t or wni. ves t he ;,:, i ch t Lo obj ect to t he 

i s s uance of any NPDES permit e xcep t fo r the f011£ ":ri n e cka saes of 

dis charges: 

(l) major di s charge r s; 

( 2) pub.Lf cLy- owned t reatment works seJ'vicinc p rimarily domestic 

was tes, which serve mor e than 10 , 000 popula tion; 

(J) ot he r discha r ges wi t h a da ily a verage d i s cha r ge of more 

than 0 . 1 MGD; 

(4) discha rges of uncontaminated cooling wa te r- \'ri th a daily 

average discha rge of more t ha n 1.0 ~~D; 

(5) discharges which di r ectly affect t he wa ters of al ly other 

s ta te ; and, 

(6) di s ch arge s whi ch contain tOLic pol l utants i n toxic amoun t s. 

Af t er s i x months of de legati on of permit authority to the State , 

the Regional Adminis t rator will f 'orma l Ly evaluate the e rre ct.Iveness 

of s tate ope r a t i on of the program. If he conc l udes t hat t he stat e 

i s not opera t i ng the progra m acceptabl y , he will outline, i n wr iting , 

specific defi cienci es i n the pr ocram and a sugec Gied s checule consistent 

wi th avai lable r es ources f or cor -rec t dng the defidencies . If a f t e r 

six months t he Regf onaI Admlnf s t.rc tor- concludes :.ha t t he Stat.e i s 

cpcr'a t i ng ' tt.o pr-ogrum i n , a n uccop t. ab I c mannc r- , t.r.e above wa t ver- s ha l l 

be modi I 'fed , a t a mi. nimum, t o t he follo\'lin~: 
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The Rogl omL Admi ni s tra t or wu lvco Lhe ri eht. to oujoc t t.o the 

Lusuan ce of any NPDES permit excep t. for t ile fo110'::5IlC Cl 0.3303 of 

di scharges : 

(1) major dischar Gers ; 

(2) publ i c ly-owned trea tment works or pr-iva t c.Ly-owned t .r-ea t -. 
- . 
".. 

mont. works servi c i ng primarily domestic wastes, whl ch s e r ve more 

than 10, 000 popu l ation; 

(3) publicly - or p r-i vut eLy-ownc d water pur L'LcatLon pl an ts, 

se rvi ng mor e than 10, 000 population; 

(4) other di scharges with a da i Ly ave r-age d'L'c ha r-ge of more 

than 1 .0 "'IGD ; 

( 5 ) discha rges of uncontaminated cool i ng wa tr r \'Iit h a da ily 

average di s charge of mor-e t han L O rX~D; 

(6) discharges which directly affec t t he wat.c r -s of any other 

s tate ; and, 

(7) discharges whi ch contain t oxi c pc l Lu t arrt : in t oxic amounts. 

The Regional Admini s t rator will not ob jec t t~ t he i s s ua nce of 

any NPDES permit on the basi s of hi s con s t.ruc tf.on of Sta t e Law or 

r egulations di fferent from that adopted by t he Sta te i n any of the 

f ol lowing ways : 

(1) Poi-mal. order by the Illinois Polluti on Cont rol Board 

pursuant to a regul atory , enforceme nt , vard ence or permit appeal 

proc eeding; 

( 2) For-maL orde r by a..ny St.c te court. 

(3) Administrati ve dete r udu ut l ons by t he ~"lJn cy made under 

authority con tu'lned i n t he rutno t e Fnvdr onzcrrt a: Prot ecti on Act 

01' Illinois Pollution Control Board Regu.lu Lions . 
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'The St ate cgr-ce s , co ns l s t.c n t wi Lh the rcqu.iromc n t .o of tho Act, 

t.hnt permi 1..8 as Lasued ohuLl, contain the more ut.r i .ngon L of 'the ntate 
.. ' . 

of Federa l r equ.i rcmcnt.s , 

Howe ve r' no'thdng he r e i n s}I'-111 pr'cc Iude ' the Rejj.lon al. Admini s LrD. to r 
- , 

f rom f or mally obje cting to any proposed pe rmit i souance , modification , · 'Or-

Lermina t i.on ·0 1' revoca t.Lon whether such per mi t action is perfor med 

by a St.ate r egula t ory , adInini st rati ~e or j udicial t r ibW1a.rf, o r agenc;":A( . ~ / 

. whi ch is in con.fli ct wi th any appl Lcab Ie f ederal Law or re ~ulati on)(or ~IIJr~ 
of Cl h>Je{"tI (It apf'r(l lre<! 208 pltY1 or -r;.(It:ra.' I../ ("Jrp ,.t? ,.~ ('! 0'- ('I",:)m,'/'lCller/U I(l ~"'· X't!a Itil ,:/ittKMta'.ftt,1f..;)'f' TtJ.6 State shal1. supply the dn fo rfnat.Lon ~ 'teml zed be'Low at t he ~ . 

time administratively complete app lications with draft permit s and 

public notice a r e f orwa r -ded to t he Reg i ona l, Of'I'Lce o f Re gi on V or when 

r eque s t ed by t he Regional Admini s tro. t or : 

a. A statement that t he daily a ve r age ddschar'ge for ca tegor -i es 

(4) and (5) ab ove, or popul a ti on f or categor-Ies (?) a nd (J) above, are 

kn own an d do not exceed the amount-s and conddt Lon.. author i zed by the 

ab ove waiver i and 

b . Each epecdf'Lc point of discharge is iden ::' i f i cd as t o the 

geographic loca tion togethe r wi th the name of 'the r e ce iving water . 

Each publi c not i ce I s s ued by the Sta t e f or pe r-mi t s covered 

by the waiver chal.L i nc lude the followi ng s ta'tement. : 

"Pur-suant to t he waiver provisions aut hori ze d by 40 CFR 124 •.1,6 , 
t his proposed permi t i s within the cl.aas , t y pe and etce fo r 
whi ch tpe Regi onal Admini stra tion, Re gi on V, has wafvcd hi s 
ri ght to revi ew, obj ec t or comment on this proposed pcrrnl t 
a ction . II 

The rorcgomg does not i nclude wni ve l' of reccf p; o r compI et.e 

copies of NPDES appli ca ti ons , dra f t pe r nri t.s , publi c no t l cea o f permi t 

appki cutdone (uno any r equired fact unoot.o ), no tf cca of pub l.t c he -rr-Ingr , 

und copi e s of all final ~n)DE::. permits Lncued , IT: uddl Ldon , the I'o re-. 

Gui nc; docs not include u wa i vc r of the 0111 ie:\tiul to Li-a ncud 1.. ccn.p.Le t.c 
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cop ies of NPDES appli cations ond of NPDJ ~S repor ting f orm3 to t he
 

national data bank , ( or eq uivalen t infor un t i on availab le t o the
 

r.ational data bank in machi ne r eadable fo rm ) no r the r i gh t t o r eceive
 , 
copies of noti ces to t he Sta t e f r om any publd c I y- owned t r ea t ment wc r'k s , ~ . 

. }( 
.".. as dc- t ui l ed in 40 efn 124 .~ 5( d ) a nd (e) . 

The foregoing waive r s hall no t be construed t o authorize t he
 

i s suance of pe rrrd t s whi ch do no t comply wi t h appl i cabl e provi ~i on s
 

of Federa l laVIS, rules, or regu lati on'::::, nor t o r elinquish the right
 

of the Reg j ona l Admini s tra t or to peti t i on t he St a t e f or review of
 

!	 a ny acti on o r i naction beca use of violation of Fed e ral l aws , ru les , 

or r egul a t i. ons . 

The Reg.lona'l Administra t or will contdnue to r ece ive copie s of
 

a l l i s s ued NPDES pen ni t s on which he has wai ve d his a uthority t o
 

r evi e w. 'Inese wi 11 be transmitt ed to t he Regiona l Adminis tra t o r
 

by t he St [1te s i milarly t o all othe r i ssued pe r ml ts s peci f i ed in
 

t he Agree nerrt ,
 

Therc· i s i nc l uded as a part of the annua l State Progr-am Plan
 

a major djschar ge rs list whi ch includes those discharcers, mutual l y
 

de f ined by t he State and USEPA, as a group of di s char ge rs plus any
 

additiona ] dis cha rgers tha t have a high potential f or violat i ons of
 

water qu a.ll t y s t anda r ds or which a r e r equi r ed t o Lns t a Lf SUbstantial
 

pol l ut i on oc a t enent equi pment . The major di s c harge r s lis t. s hal l be
 

us ed f or the purpose of d c fi llin~ t hat c roup of df s chn r 'gcr-s which
 

shall r c c.dvc pr iori ty i n a l I NPDli:S uc t dvl t .Ica , The ma j o r dt s cha r -ge r-s
 

li s t may be modified at any time upon mut ua l agr-eement ,
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IV. CO.lvif'LIANCE r,lOllITOHING 

The State will opc rat.c a tili¥' ) Y and effective compliance monitor-


inc sys tern (ADP and/ o r manuaL) to track compliance wi 'th pe rmit cond l t i ona ,
 

For purposes o f t his Agreement, the te rm compliance moni t .o r-lng shall 

re fer to a ll efforts accoc lut.cd wi t h ansur-L ng f ull corrq.Liancc wi Lh 
,,;. , 

NPDES permit condi t.Lons , Compliance mcnl tor-L og c .hul L i'ocus firs t 

all major- di s cha r ge r s in accor dance w.i Lh the pr-IcsL ties a nd time 

I'r nrnes for compliance tracking as CG tab Li shcd i n .Lh I s -"'C rcemelU, and 

as further delineated in the annual SLate Progr-an Pl an . 

A. Sc hedule Da l es . 

The State will track the s ubnd t .te I of Lnf'or-ma t l on fo r a ll da te-

rela t ed pet-ml t condi tions . When requi red perfo rmance i s not achi eved , 

appropriate enf orceme nt actions wi l l be ini tiated by the St.ate , The 

St a to wil l co nduct a t imely and subs tanti vc r evie w of al l date

r e l a t e d per mi t conditions and reports r ece i ve d and eva luate t he 

peraaltee I s compliance status. 

This review wi ll be conduc t ed so as to assure tha t any violat i on 

by a majo r discharge r i s ac ~e d upon by t he State's i n i t iati on of 

a n app ropriate e nfor cement action, if warran t ed , wi~hi n t hi rty ( 30) 

days of the da t e e date- related r eport is due t o the Sta t e , Pri orit i es 

will a l s o be ~specifi e d in the annua l Stat e Pr og ram Flun , 

B. Revie w of Self-Moni torinr; B.eports 

The SLate w'lLl, ope r -ar.e a trnckdng cys t.om t o de t c rml ne i f : ( 1) t he 

r equired s el f -monitorina a-epor-t.o arc oub mitted ; (2 ) the s ubmitted 
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repor-ts are compje t.c ; and (3) t.ho pen ni t cond.lt.Lon n nrc ne t , \'lhcn 

r equi r ed repor ts ar c not eubndt.tcd , cppropr-Latc cnf'or-ccrrcnt, a ctdons ... 
wil l be i ni tiated by t he St ate to prevent a recurrent probl em, and, 

i f poss ible, to obt ai n' past data. The Sta te wlLl vocn duc t a timely 

and substanti ve r eview of all s el f- moni tor i ng r epor ts r eceived, and . :r' 
evaluate t he pe rmit t ee ' s conpliance status. This eval ua t i on ul l l 

be uniform and cons istent and will t ake into ac count frequency, 

sever ity, and analyti cal error in dete r mini ng whe~e l imi t a t i ons 

have been exceeded . This r eview wi ll be conduct ed so as t o as sur e 

t hat any viol a t ion by a major df schar'ge r is acted upon by t he State ' s 

ini t iation of an appropriate enforcement action , if warranted, wi thin 

thirt y (30) days of t he date a report is due to t he State. Prior iti es 

for r eviewi ng sel f - monitor ing report s and f or i ni t i at ing enforcement 

ac t i on will also be speci fi ed in t he annual St a t e Pr ogram Pl an . 

C. Facil i ty Inspecti ons . 

1. Sampling Surveys 

A sampling sur vey is per formed to assess pe rml t .tee compl iance 

\il th al l NPDES pe l~t conditi ons and i s de f i ned to i nc lude, bu t not 

necess ar i ly to be l i mi t ed t o, eff l uent sampling "and an assessment of a 

facilit y ' s monitor i ng and anal ysis proeram. Surv~y s at Feder a l 

facili ties will be conduct ed by USEPA and t he Sta t e wil l be invi t ed 

to parti ci pa t e i n t hose su rveys • . The St a t e and Reei onal Offi ce wi l l 

devel op a mutual l y agreeable annual li st of permi t .te es t o be s ampl ed 

as a par t of the annual Stat e Program Plan . M:> di fi cations may be 

incorpora ted into t he list with concur rence of bot h parti es . Except 
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Puce 12 

at Fcdc r u I r acf i Lt.I c c , the St.a t c w i ll b e g l v on t .ac first o ppo r -t.unl t y 

to perform al l snmpkdng sur veys . The VeEPA will. he Gi ven adoquat.o 

notice and opportunity t o participate in S U1"VCY G performed by the 

:Sta te . 

USEPA or the Sta te way de termine thai ~ ddi t ional s ampl i ng surveys. ~; 
.:~ -. 

are necessary to moni tor compli ance wi th i s sued NPDES permi t.s , If 

USEPA makes n de t erminati on t ha t addi t.L onaI s ampling s urveys aTC 

ne c-a s sur-y or appropriate, i t s hall noti f y t he S ta te of such dc t.c rrdna t i on 

and reques t. t he Stat e to conduct th ose s ampl i ng su r veys . In casc ~ 

whe r e the State chooses not t o conduct the samp l i nc survey in accor dance 

vd th USEPA r eques t s , USEPA may then conduc t t he s ur vey i t s elf , ke eping 

the: State fully dn f 'orme d o f p'l anc and resul t s. 

2 . Compl i ance Evalua tion Inspection 

Compl.Lance Evaluati on Inspections arc desLgned to veri fy tha t the 

Permi ttee i s rree t dng pe rmi t r equi r ement s f or r ecor ds mai ntenance , 

ope rat ion and ~intenance , cow.pl iance s che Jule, s elf moni t oring, 

r eporting , and othe r i tems as appropr iate, that are de fine d in t he 

"N PDES Compliance Evaluation I ns pe ct i on Manua~.ll Li nd ted effluent 

sampling may be incorporated into any compliance eval uati on i nspe ction 

ba sed on the judgment of the inspector. Compli ance evaluation 

inspections a t Fede ral facilities will be conduc t ed by USEPA an d t he 

St a t e Vli ll be i nvi ted to pa rticipate i n 'thos e surveys. The St ate 

and USEPA wi l l develop by mutual ugreemen t an annunl li s t of pe rd t tees 
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t o be the subje ct o f compliance evnl ua tf.on dnopcc t .L onc oc a part o r 

t he annual State Progr-am Plan. ModiCicati onn ooy Lc incorpor ated 

int o the lis t wit.h concur r ence of bo lh par -t i cs , The St atc will be 

given the f i r s t oppor t unity t o pcrfol~ a l l c o n~ l iance eval ua t i on 

i nspec t i ons except at Federal f aci li ties . The USEPA wil l be gi ven .."
adequate noti ce and oppor t uni t y to participate i n compli ance e valuati on 

inspe ct i ons pe r formed by the Stale . 

USEPA or t he State may determine tha t addi t.LoncI comp.iIance 

evaluation inspections ar e necessary t o m::mi t or corrpH ance wi th issued 

NT'OCS permlt s , If USEP/\. makes a determinati on t ba t uddf t .Iona j 

compl iance eva luation inspecti ons ar c ne cessary or appropr i a t e , it 

shall notify the Sta t e of such determination and m y r cques 't the 

St a t e to conduc t those compl i ance evalua tion inspections . I n c ases 

where t he State chooses no t t o conduct t he cormLfan ce i nspe ct i on i n 

accordance with USEPA r eques t s , USEPA may t hen conduct t he s ur vey 

itself, keeping the State fully informed of plans and r e s ults. 

D. Other 

1. Survey Repor t s 

All compl iance e valuat ion inspections and sampling surv~y r epo r t s 

on major dischargers shal l be ~vai l ab le f or review .within fo rty-fi ve 

(45 ) days o f the da t e of the i nspe ct i on or survey_ Each rep~ rt wi ll 

be thorouGhly r evi ewe d by the St a t e to de t ermi ne what , i f any, enfor ce 

nent acti on shall be i niti nt ed . Any necessary cnporcemcnt. actions 
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wil l be i ni tiated within scveu t y -Pl.vc (75) day s of t he date of t he 
, .. 

ins pection or s ur-vey, Prior i t.Lcc for t he r -e vlew o f these Lnnpe c tLons 

and s ur veys and for ini ti ati ng cnf'or-ccmc rrt - ac ti on- will also be 

speni I'Led i n the annual S'ta t e Progr-am Plan . 

2. I n fo rmation Requests 

flhencvcr e i t he r pa r t y requests infor mation conce r ni ng a specifi c 

discharger f or a specifi c r eason and . the r'eques t e 1 i nf onna ti on 

i s ava ilable f r om the rf j ea , t hat I nrorma t don \·; i11 be provided within 

a r easonable time . If the requcs ted information i s, not so uvadLabLe , 

t he pa rty t o whom the reques t was di r ected s ha l l prorr.ptly noti fy 

the reques t er-. 

V. ENFOllCEMENT 

The St a t e i s r es pons i ble fo r t aking timely t nd approp r i a t e 

enf orcement ac t i on aga i ns t persons in vi olation ( I f compliance 

schedule ~ , e f f l uent limit3tions and all o t he r pe )T.U t conditions fo r 

all NPDES permits except for Federal facilities . Thi s includes 

violations detected by State or Feder a l s urveys. In i ns t ance s whe re 

the USEPA de te rmi nes tha t t he Sta t e has no t i ni t ia ted t imely and 

appropria t e enf or cement ec t don agai ns t a Nl'DES Pe r mi t vfoja t.I on , 

U S ~PA shal l proceed wi th <tny or al l of t he en force~ent op t i ons availab l e 

under Se ction J(1) of the Ac t , JJ U.S .C. 1 ] 19 . 
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•
 
Pri or to proceedinc wi t h fcdcr~1 . enrorccmen t ac t i on against n 

UPDES vto j ator- , and for t he purpose of pr oviding 'ne t.I ce only , USEf A" 

eha l I inform t he S'ta t.c tha t federal cnforccmc:nt ac tlon is t o he , 

ini t inted ror-ued tho nus noti fica t.ion shall be i ll t he f orm of a 

telephone or written communicati on, by USEPA t o th ' " ~ Di r ec t or o f the 

Illinoi s Envirorunental Protection AgC:rlcy or his de.d gnee , and , except 

in the exe r cise by USEPA of i t s emer-gency powe r un-cr Scct don 504 of 

the Act , 33 U. S. C. 1364, s uch not ification shal l b.. pr ovided in all 

o f fede ral enfor cement act i on r egu rdreas of the ex Lat cnce or ex tent 

o f previous conmurrtcatdon between USEPA and the St -rte on the mat t .er- , 

In t he us ual case , i t i s expected t hat preliminuIj' s t a f f discussi ons 

wi l l t ake pl ace bet ween USEPA and Stat e representL ~ives be fore 

i nitiat ion of federa l enfo rcement ac tion. 

Not hing in t hi s Agr eement shal l p reclude the USEPA from appropriate 

exe rcise of i t s powe rs under Section 504 of the Ac t, 33 u.s.c. 1364. 

Failure by the Sta te t o i nitiate appropr iate en for-cement acti on 

ag adne t a maj or discha rge r wi thi n t hi rty ( 30 ) days of the da t e a 

date-rela t ed r eport i s due t o the Sta t e or w.lthd n t hi rty (30 ) days of 

the dat e a r eport on e f f luent l i mitat i ons 13 due t o t he State may be 

t he basis for USEPA' s determination that the St ate has failed t o take 

timel y enforcement action. 

VI . REPORTING AND TRANS~UTTAL 01' INFO,UJATION 

A. The State shal l submit t he following i nforma t ion to t he USEPA 

a n frequently as not ed below : 
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I TrM 
DESCrnPTION 

1. 11. copy of al l pr oposed NPDES permi t s 
and rrodd I'Lcat Lons thereto placed on pub
lic notice , j ncIuddng fac t sheets and !'('r OO t 
applicat ions if not previ ous ly aub ml t tcd 

2 . Copy of al l i ssued NPDES penni ts 

3. A list of NPDES permi ts pr oces sed 
during the pr evious mont h, including t he 
name , I oca ti on , pe rml t number- , and da t e 
f or every pc rmi t public noticed, issued, 
r eis sued, modi f i ed, denied or te rminated 

4. A list of facilities schedul ed for 
sampl inc s ur veys and/or compl iance eva l 
uat i on inspec tions 

; . Propos ed revi sions to the s chedul e 
of s ampli ng surveys and complianc e eval
uat ion inspections 

6 . A lis t of s amplinc surveys and com
pliance evaluat i on i nspecti on ~ performed 
during the previous quar t er for maj or 
dischargers 

7. Copies of all sampling survey and 
complia,cc evaluation i nspect i on reports 
and dat a and transmi t t al lett~r s to 
penni t .t.ee a for al l major dischargers 

8. Copies of all s ampl i ng survey and 
comp lianc~ eva l uati on i nspection reports 
and data ~d t ransmittal l ettel~ to 
penni t t ees for minor dischargers 

9. Copies of the Compl i ance Evaluation 
I nspe ct i on Report Form gene ra ted duri ng 
the compl.Lance evaluation and mafnten
ance i nspec tions of maj or municipal 
pl an t s 

10. For al l discharce rs , a li sting oC 
s igni Cicunt permit non-compliances ar isi nc 
Cram scheduled dates and/ or c CCl uent r eports 
showing facil i t y name, l ncation, permi t 
numbc r- , descr i ption of vlo.In tdon , and 
St.o tc oct.tone {proposed or nc tucL}, a nd 
miiigatillG c l rcun.ut nncca 

11. CopIen of all cnror-ccmcnL uct.I ona 

FIl EQUt:NCY OF 
SU BW.;j::iI mJ 

As Public · Not i ced 

As I s s ued 

r.k>nthl y- by t he 5t h work i~ , [ 

day of each month 

Annually in St ate Pr ogr am 
Plan . 

As needed 

Quar terly 

Wi thi n 75 days of su!'Vey 
( 45 days t o prepare repor t, 
plUG 30 days t o act on report. ) 

As requested 

Wit bin 7; days of su rv ey 
(45 days to prepare r epor t , 
plUG 30 days t o ac t on repor t ). 

QU:l. J' te r l y 

k; .lus uc d 
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12 . Copies of all I 'or mn l c nf'o r-ccmc n t
 
act.don o ouainG't ndnor- HPDI~ pc.rml t..lCCG
 

B. U.3EPA shall t ransmit the fol l owi ng I nf'or -ma t .Io.i to t he Str. t.e : 

I TllX FREQU EiIC" OF
 
DESCRI PTION sUfi,n SS! iIN
 ...~. 

1. A list c.f s ampLfng surveys and Annuul Jy i n St.a te Pr -ogr-arc-. ' 
compli ance eVl1uation inspcction3 at Plan 
which USEPA "i ntends to conduct a joint 
sur veyor inspection wi t h the Stat e 

2. Proposed revisions to t he schedule As needed
 
of sampling surveys and compliance
 
eva'lua 't l on inspections
 

3. Copl c- s of all USEPA s a mpHng surveys Wi t.hi.n 45 days of s urvey 
and compl i ance e val uation i nspec t ion 
reports and da t a 

4. Not i f i ca t i on of the commencement As initiated
 
o f Fede r al enforcement and t he actions
 
being t aken
 

5. A r eview of the State a~~nis tration As needed
 
of t he NPDES Permit Program based on
 
State r eports, meetings with S t.a te
 
of f i cials and file audits
 

VII . PROGRAM REVI EW 

The Regi onal Administrat or will ass es s the St at e ' s administrstion 

of the NPDES Program on a continuing basi s to de t ermine compl iance 

wit h t he Act , adopted Federal regula tions and tt, c St ate Prog ra~ Plan 

by examinat i on of t he foll ow:i ng : 

L Proposed and i s sued pe rntl t s j 

2. Repor t s submitted to t he Regiona l Adndrd s t. r-ato r b;r t he 

State , as requi red by 40 CFR 12/. and this Agreehent; 

3. State enforcement acti ons ; and 
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4. Comaent.s conccr -ni ng t he 5 L.a t e I S cdndrri strati on of t he 

progr am which m~1Y. be r eceived by t he Rcgi {lJl -11 Ad ml n i~trator f rom 

the public, ot he r s tates , othe r feder al egcucf es , and l ocal agenc tcs . 
,

Copi e s o f all s uch comments vli l l be provi de d t o t he Di r ec to r , unl e s s 

pr evi ously communi ca ted by t he conmerrt.l ng par t y t o the Stut e ,. 

Submissi on of information f r om t he St ate to t he Regfoned AdJni ni 

s t rator shal l be accompl i she d i n a manne r- consi s t ent wi th t his 

Agreement , t he State Program Pl an , appl icable po r t dons of 40 CFR 124 

and other arreeo upon pr ocedures . 

Addi t i onal l y, t he Regional Admini stra tor may r equest, and the 

State wi ll cubrrd t , s pe ci fi c information ne ce ssary f o r a comprehens ive 

evak ua t.Lon of ' the State I s administ r ation of t he NPDES Pe r mit Pr ogr am. 

USEI 'II. i s res pons i bl e for as suring tha t t he NPDES Penni t Pr ogr -am 

admini s t c re el by the State i s con sistent wi t h al l r equt rencnts of 

thi s hgreem~nt , the State Program Plan, and appl i cable Fed~ral poli ci es 

and r-egul.at.Lons , i nc l uding 40 CFR 124. To f ulfill thi s reeponsdbf Lf t y 

USEPA sh .i 'l L: 

1. Review the i nformat i on transmi tted from t he St a t e t o assure 

that all the r equ i r ement s of Chapt er VI o f t 11iD agree ment. c re met. 

2 . Ueet with State c r r fc tcfe f r om t ime to t i me to obser -ve 

the duto hnndiinc , pe rmit processing , an d enfo rc e~ent pro c~dures, 

incl udin ~ both m~ual and ADP p rocesses . 

J. Exo mlne i n de tai l the files and docwnent ati on at 'the St a t e 

Agen cy of s el e c t ed rac i litic ~ t o determine: (a ) t hat pe rmi ts are 

process ed and Lecued consi s t ent wi th Federal r equ.lr eu.cnt.s j ( b ) t he 

ab l Id .t.y of the Stn t c t o di scover pcrml t vl ol.a t donc whcn they. occur; 
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(c) t he t dmcl f ness of uLato rcvtcws : ( 11 ) t he adequa cy of State 
. . 

selecti on o f appropr i ate enf'or'cemcrrt ac td ona ; { e) the td rreH ne nc 

and effcc tivene 3~ of the St a t e action. Thcne detai led f i l e audits. 
shal l be conduct ed by USEPA in the St a te o f fices as needed. The Ste t.e ;-:.. 
sha l l be noti fied in advance of t he audi t so that app r opr i ate St ate 

officials may be available to di scuss individual ci r-cums 'tance s an d 

problems wt t .h USE PA . The f aci lities to be a udf ted need not be r e vealed 

t o the Sta te i n advance. A copy of the 2udit r eport sha l l be trar.e~tte l 

t o the St e t e when ava ilab l e , and marked "At t ent.Lon : Director of the 

I;Llinois Envi ro nment .aI Pr otection Agency. II 

4. De t e rmine t he ne ed f or and hold publi c henr-f ngs on t he 

St ate I S oper-a t.Ion of the NPDES permi t and en rcr-cemcnt program. 

5. Revi ew the State 's public participation poH cf es , practices 

an d procedures as t hey relate to admini stration o f the NPDES PerrnJ t 

Program. 

The State is responsible for evaluating USEPA' s dt scnarge of its 

r es pons i bi li t i es unde r the Act , federal .regu l ntdons , this Agreement , 

and the ap prove d St a t e Program Plan on a t l eas t W I annua l basis . The 

results of t hi s evaluat ion will be made avai lable to the Regiona l 

Admini s t r a t or who wi l l cause a response t o be pr-epared tndtc at dng 

actions lISEPA i ntends t o take to reme dy any probl ems . 

I n t he e ven t USEPA de termines that elements of t .hc State ' s 

admini strat i c n of t he NPDES Permdt Program are i n any way de f icient 

or Lncons ds'tr -rrt wi th t hi s Agr eement, the St.at.e Pr-ogr-am Plan , applicabl e 

r egula tions , c t.a t ut.es , and polici es , t he USEPA s h-rH noti fy the St .at e 

i n wr iting or those Lnconrrl s t cncdcu or e the r- dcr' J cdcn c lco , The 

S tu t o s ha l l respond in WritillU within t.hirty ( 30 ) rl:lYz: Th-: USE!'A 
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::. h311 infor m the Stnte i n wri ti llJ~ rIC i t s de tcrnd na t .t on t ha t noted 

Incons .lc t cncf cu or deflcicnc ics have be-en r c c t.L f'Led . 

VII I. I NDEPENDEN T 1'011EIIS 

No'th 'lng in thi s Agreement :;11311 be cons true d 1 ') Lfml t t .he : 

aut hor i ty of the USEPA t o take act i on pursuant to 08C t100s J08, 309, 

311, 402 , 504, or ot her Sections of t he Act . 

Nothing i n this Agreerrent sha ll be const rued t o limi t 'the 

authori t y of the Sta te t o take ac t.I on pur-suer ::. t o • ppl .tcabIe sect ions of 

t he Act , i ficl uding Secti ons 505 and 510 . 

IX. EXPIRATIONS 

To r e flec t the t r-ue partners hip between the S t. a t e a nd USEPA, . 

thi s Agreeme nt. c ha'lL con t i nue i n e f f'e c't until t e r -m .na ted by t he State 

or USEPA, whf ch te rmt nn t .Lon shall be e I'Fec t dve s i x ',y ( 60 ) days 

f ol l o\'line wr -i t.tcn no t.I r.lcatdon o f c dt hcr pm-i y t o ..he o t he r , 

U. S. ENV l RONlAEIn"AL PROTECTION 
AGE:lCY, FEa I ON V 

• 
Date : Date : 

;;~~~" :VIRON},lENTAL 

, ' 

1\ al uf u t >:11,0"'::'·- - -''--- - -' 
Uni t ed .) La (.(· : i Fnvj roumon t.nI 
Pro t.e ction Aee ncy 

My a pprovil l he r ein i s ba s ed 
upon t he und e r s t a n d i n q tha t t h i s 
Agre ( 'mo n t is s ub jec t t o a me nd ment, 
t o r o f Lcc t any c ornmen t s r e c e ived 
d u r ing t he> publi c h e a r i n g and 
c omment pe r i od . ' 

D-J t e : MAY 12 l37J-2_ _ 

i"t-A: mt. / :;Pl - ? l 
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MODIFI CATI ONTO NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

MEMORANDUM OF AGREEMENT BETWEE NTHE ILLINOIS ENVIRONMENTAL PROTECTION 

AGE NCY ANDTHE UNITED STATES ENVIRONMENTAL PROTECT ION AGENCY, REG ION V 

The Memorand um of Aqreenent approved May 12 , 1977. by t he Adm i ni st rator 

of t he United St at e s Environm ental Protect ion Agency bet ween t he I ll i no is 

Env i ronmenta1 Protect i on Agency (here; na f'ter , the "State" ) and the United 

States Environmental Protecti on Agency (hereinafter , "US EPA" ) . Regi on V 

i s hereby modif ied a s fo llows : 

The Sta te wi l l admi ni st e r t he NPDES pe rmit pro gr am with r espect t o Feder al 

f ac il ities and has shown t hat i t has t he aut hor ity to ente r and inspect 

Federal f aci l i t ies. The State is respons ibl e for the i ssuance , mod i f i cat io n. 

reiss uance , c bnpl t enc e raoni t or i nq and enforce ment o f all NPOES permi t s i n 

Il lino is, i ncluding permits appl i cable to Federa l faci lities. 

Al l refere nces i n t he Nenor-andun of Agreement wh ich have t he effect of 

ret a i ni ng responsi oi li t y to USEPA Regio n V over Federal fac i l i ties have no 

force or effect after the effective date of t his Modification. Nothing in th is 

Mod i f i cat io n shall be construed t o limit the authority of USEPA to t ake action 

pursuant to Sect ions 308, 309. 311. 402. 504, or other Sect ions of t he Act. 

Thi s Mod i f icat io n wi l l bec~ne ef fective upon approva l of t he Adm in ist rator . 

ILL INOIS ENVI RONMENTAL P~OT E CTI ON U. S. ENV IRONME NTAL PROTECTION 
AGENC Y ENCY,Y\ON V 

By ,~ C'W't'l::L~ 
By 2z:r2(j(:!T\-
Date : '/ ~!L! _ 
Approv ed: 

Is.LTcoe::.- b fRIV i 17-~J 
~s 1 s ta n t Admini s t rator for En force~e n t 
Unit ed St at es Environmen t al 
Prot ect io n Agency 

Date: (ib yj li _ 
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 ~OoIFICATION TO NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

MEMORANoU1 OF AGREEMENT BE~AEEN THE ILLINOIS ENVIRONMENTAL PROTECTION 

AGENCY AND THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY. REGION V 

The Memorandum of Agreemen~ approved May l~~ 1977_ by the Administrator of 

the United States Environmental Protection Agency between the Il linois 

. Environmental Protection Agency (hereinafter, the "State") and the United 

States Environmental Protection Agency (Hereinaft er , "USEPA"l, Region V is 

hereby modified as follows: 

The State having sh a ~m that it has the authority to issue NPDES general 

permits to cover categories of discharges shall issue these -permits in 
- . . '

accordance with 40 CFR 122.59, 123.74 and 123.75 (May 19 . 1980, Ru les and 

: Regulations) . Nothing in this Modification shall be construed to limit the 
· ~. _. 

.uthority of USEPA to take action pursuant to Sections 308 , 309. 311 , 402, 

504. or other Sections of the Act. This Modif icat i on will become 'effective 

upon aporoval of the Administrator. 

ILLINOIS ENVIRONMENTAL 

~ 
, -.- Date : May 28, 1982 

Approved: 

U.S . ENVIRONMENTAL PROTECTION 
AGENCY , REGION V 

8y _ 

Date: _ 

Assi stant Admi n1str~tor for Enforcement 

United States Environmental Protection Agency 

Date: _ 

RM :b.1m/4331 C/ 24 

· . c., 
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY 

1021 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, ILLINOIS 62794-9276 

THOMAS V. SKINNER, DIRECTOR 

(217) 782-5544 

May 24, 2000 

Ms. Jo Lynn Traub, Director 
Water Division 
United States Environmental Protection Agency 
Region 5 
77 West Jackson Boulevard 
Chicago, IL 60604-3590 

Dear Ms. Traub: 

Enclosed you will fmd the addendum to the National Pollutant Discharge Elimination System (NPDES) 
Memorandum of Agreement (MOA) between the State of Illinois and the USEPA. On May 23,2000, Director 
Thomas V. Skinner signed the document for the Illinois EPA. 

The Illinois Attorney General's Office will send a certification to the USEPA under separate cover. 

The Illinois EPA appreciates the opportunity to work with the USEPA in resolving the issues identified in the 
November 12, 1999 letter and the return of the MOA after signature by Francis X. Lyons. If you have any 
questions regarding the MOA or this letter, please contact Connie Tonsor or Toby Frevert. Mr. Frevert may be 
reached at 217/782- 1654. 

Sincerely, 

Connie L. Tonsor 
Associate Counsel 

cc: Christine Bucko 
David Pfeifer 

PRINTED ON RECYCLED PAPER 
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Addendum
 
to the
 

National Pollutant Discharge Elimination System
 
Memorandum of Agreement
 

Between the
 
State of Illinois
 

and the
 
United States Environmental Protection Agency
 

Region 5
 
Concerning Illinois' Great Lakes Water Quality Standards
 

and Implementation Procedures
 

The federal Water Quality Guidance for the Great Lakes System (guidance), 40 CFR Part 132, 
contains the minimum water quality standards, antidegradation policies, and implementation 
procedures for the Great Lakes system to protect human health, aquatic life, and wildlife. The 
Great Lakes states and tribes were required to adopt provisions consistent with (as protective as) 
the guidance for their waters within the Great Lakes system. The Illinois Pollution Control 
Board adopted Great Lakes system water quality standards and implementation procedures on 
December 18, 1997 and August 19, 1999, and these rules became effective on December 24, 
1997 and August 26, 1999. The Illinois Environmental Protection Agency (Illinois EPA) 
adopted implementation procedures on February 20, 1998, and these rules became effective on 
February 20, 1998. 

The United States Environmental Protection Agency Region 5 (USEPA) and the Illinois EPA 
enter into this Addendum to their National Pollutant Discharge Elimination System (NPDES) 
Memorandum of Agreement to ensure that Illinois' rules concerning water quality standards and 
implementation procedures are implemented in a manner consistent with the guidance. 

This Addendum only applies to those portions of Illinois' NPDES program applicable to the 
Great Lakes System within Illinois. A portion ofLake Michigan is the only water of the system 
within Illinois. 
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1. Chemical-specific reasonable potential 

Illinois' rules at 35 Ill. Adm. Code 309. 141(h)(4)(A) contain a procedure to be used to determine 
"preliminary effluent quality" (PEQ) for purposes of determining whether there is a reasonable 
potential for the discharge of a specific chemical to cause or contribute to causing exceedances of 
water quality standards. Illinois' rules at 35 Ill. Adm. Code 309. 141(h)(4)(B) set forth an 
alternative procedure for determining PEQ. Illinois EPA has discretion to not impose WQBELs 
in permits where one would otherwise be required under the procedures for deriving PEQs 
specified in 35 Ill. Adm. Code 309.141 (h)(4)(A) in certain circumstances where there are ten or 
less results of facility-specific effluent data. Illinois EPA will always impose a WQBEL where 
one would be required using the procedures specified at 35 Ill. Adm. Code 309. 141(h)(4)(A) 
where there are ten or fewer pieces of facility-specific effluent data or will ensure that there are 
always at least ten data points available prior to permit reissuance for the reasonable potential 
analysis. 

2. Whole effluent toxicity reasonable potential 

Illinois' rules at 35 Ill. Adm. Code 352.530 contain a procedure to be used to determine PEQ for 
purposes of determining whether there is a reasonable potential for a discharge to cause or 
contribute to causing exceedances ofwater quality standards pertaining to whole effluent toxicity 
(WET). Illinois' rules at 35 Ill. Adm. Code 352.550(c) set forth an alternative procedure for 
determining PEQ when determining WET reasonable potential. Illinois EPA has discretion to 
not impose WQBELs in permits where one would otherwise be required under the procedures for 
deriving PEQs in determining WET reasonable potential specified in 35 Ill. Adm. Code 352.530 
in certain circumstances where there are ten or less results of facility-specific WET data. Illinois 
EPA will always impose a WQBEL in NPDES permits where one would be required using the 
procedures specified at 35 Ill. Adm. Code 352.530 where there are ten or less pieces of facility
specific WET data or will ensure that there are always at least ten data points available prior to 
permit issuance or reissuance for the reasonable potential analysis. 

3. Mixing Zone Demonstrations 

Illinois' rules at 35 Ill. Adm. Code 309. 141(h)(5)(A) & (C) provide that no mixing zones shall be 
allowed for discharges into tributaries of the Lake Michigan Basin, and default mixing zones 
shall be applied for discharges into the Open Waters of Lake Michigan, unless a discharger 
submits a mixing or dispersion study to justify its request for an alternative mixing zone. Illinois 
EPA will allow use of mixing zones for discharges into tributaries of the Lake Michigan Basin 
only under 35 Ill. Adm. Code 309. 141(h)(5)(A), and shall allow use of alternative mixing zones 
in lieu ofthe default mixing zones set forth in 35 Ill. Adm. Code 309. 141(h)(5)(C), only where 
the requirements set forth in Paragraph F ofProcedure 3 in Appendix F to 40 CFR Part 132 
pertaining to use of alternative mixing zones have been met. 

4. Noncontact Cooling Water Exemption 

A. 35 Ill. Adm. Code 352.440(a) states that Illinois EPA may require a water quality-based 
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effluent limitation based on an acute aquatic criterion for a substance or acute whole effluent 
toxicity when information is available to indicate that such a limit is necessary to protect aquatic 
life, unless the substance or whole effluent toxicity is due solely to its presence in the intake 
water. Illinois EPA will always require a water quality-based effluent limitation based on an 
acute aquatic criterion for a substance or acute whole effluent toxicity when information is 
available indicating that such a limit is necessary to protect aquatic life unless the substance or 
whole effluent toxicity is due solely to its presence in the intake water. 

B. 35 Ill. Adm. Code 352.440(b) states that if a substance is present at elevated levels in the 
noncontact cooling water wastestream due to improper operation and maintenance of the cooling 
system, the wastestream must be evaluated under the reasonable potential procedures in 35 Ill. 
Adm. Code 352 Subpart D. Illinois EPA considers pollutants added to a wastestream through 
corrosion and erosion to be elevated levels ofpollutants due to improper operation and 
maintenance within the meaning of 353.440(b). Consequently, Illinois EPA will always evaluate 
reasonable potential for the wastestream under the procedures for evaluating reasonable potential 
under 35 Ill. Adm. Code 352 Subpart D if a pollutant is present at elevated levels due to 
corrosion and erosion. 

C. Illinois EPA interprets 35 Ill. Adm. Code 352.440(b) through 35 Ill. Adm. Code 352.440(d) as 
authorizing it to undertake a reasonable potential analysis and issue water quality-based effluent 
limitations based on wildlife or human health criteria or values or chronic aquatic life criteria or 
values when considering discharges consisting of once through noncontact cooling water. 
Illinois EPA will utilize its reasonable potential procedures in determining whether there is a 
need for a WQBEL based on wildlife or human health criteria or values or chronic aquatic life 
criteria or values, and will impose WQBELs based on those criteria or values whenever those 
reasonable potential procedures indicate that a WQBEL is needed. 

5. Reasonable Potential based on fish tissue data 

35 Ill. Adm. Code 352.430(e) provides Illinois EPA with authority to require water quality based 
effluent limits in NDPES permits whenever "historical information or knowledge ofAgency 
field inspectors indicate that a potential for discharge of a substance exists and there is evidence 
that the substance would be discharged in quantities sufficient to merit inclusion ofpermit 
limits." Illinois EPA will establish WQBELs in NPDES permits for each facility that discharges 
detectable levels of any pollutant into a waterbody where the geometric mean of the pollutant in 
representative fish tissue samples collected from the waterbody exceeds the tissue basis of a Tier 
I criterion or Tier II value, after consideration ofthe variability ofthe pollutant's 
bioconcentration and bioaccumulation in fish. 

6. Estimating missing endpoints using default ACR for WET data 

Illinois rules at 35 Ill. Adm. Code 352.530 contain procedures for determining WET reasonable 
potential. Illinois' rules do not contain provisions for estimating a chronic endpoint using an 
acute-to-chronic ratio (ACR) when chronic WET data are lacking. Illinois EPA will use all 
available WET data to assess reasonable potential under 35 Ill. Adm. Code 352.530 for both 

b 
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acute and chronic endpoints. Illinois EPA also will assess both acute and chronic WET 
endpoints in all cases. Where data are lacking for a particular endpoint, Illinois EPA will use a 
default acute to chronic ratio of ten to one to estimate the missing endpoint unless it is possible to 
calculate a better case-specific acute to chronic ratio from the available data. 

7. Requiring Use of Methods Specified in or Approved Under 40 CFR Part 136 

Illinois's rules at 35 Ill. Adm.Code 352.104 and 352.700 require that NPDES permits specify that 
permittees use the most sensitive analytical method specified in or approved under 40 CFR 136 
for purposes ofmonitoring pollutant levels in the permittee's discharge. Illinois EPA will 
specify in NPDES permits that permittees use the most sensitive analytical method specified in 
or approved under 40 CFR 136 at the time ofpermit issuance for purposes ofmonitoring 
pollutant levels in the permittee's discharge. 

8. Alternatives to pollutant minimization plans 

Illinois' rules at 35 Ill. Adm. Code 352.700(b) provide that, where there is a WQBEL below the 
level ofquantification, "[t]he pennit shall include a condition requiring the permittee to develop 
and conduct a pollutant minimization plan [PMP] ... unless the permittee can demonstrate that 
an alternative technique is adequate to assess compliance with the WQBEL." An alternative 
technique is not "adequate to assess compliance with the WQBEL" unless the technique can 
actually demonstrate that a discharge is in compliance with the WQBEL. Moreover, if Illinois 
EPA relies upon the existence of an alternative technique as a basis for not requiring a permittee 
to develop and conduct a PMP, Illinois EPA will require in the permit that the permittee use the 
alternative technique to monitor for the presence and amount in the permittee's effluent of the 
pollutant for which the WQBEL has been imposed. 

9. Monitoring and reporting frequency required under PMPs 

Illinois's rules at 35 Ill. Adm. Code 352.700(b) set forth certain monitoring and reporting 
requirements that Illinois EPA will include in NPDES permits that contain WQBELs below the 
level of quantification and requirements to develop and conduct a PMP. Illinois EPA always will 
require quarterly monitoring for the pollutant for which the WQBEL has been imposed, and an 
annual review and semi-annual monitoring ofpotential sources ofthe pollutant unless 
information generated by a pollutant minimization plan supports a determination that some other 
monitoring frequency is more appropriate. 

10. Compliance schedules 

Illinois' rules at 35 Ill. Adm. Code 309. 148(a) provide that compliance schedules in NPDES 
permits must require the permittee to "take specific steps to achieve compliance ... in the 
shortest reasonable period of time consistent with the guidelines and requirements of [the Clean 
Water Act] and the [Illinois Environmental Protection] Act." Illinois EPA will not grant 
compliance schedules in NPDES permits where a compliance schedule is not needed. Illinois 
EPA also will not grant compliance schedules that are inconsistent with the guidelines and 
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requirements of the Clean Water Act. 

11. Interim limits for compliance schedules. 

Illinois' rules at 35 Ill. Adm. Code 352.800(c) provide that, if a compliance schedule extends 
beyond one year, the schedule shall provide for interim requirements as "appropriate." Illinois 
EPA agrees that the phrase "as appropriate" in 35 Ill. Adm. Code 352.800(c) means that interim 
numeric effluent limits will be included in the permit. 

12. Use of QSAR Information to Estimate Ambient Screening Values 

Illinois' rules at 35 Ill. Adm. Code 352.430(f)(1) provide that, where there are inadequate data to 
calculate a Tier II value, Illinois EPA "shall use all available, relevant toxicity information to 
estimate ambient screening values for the pollutant that will protect humans from noncancer 
health effects and aquatic life from acute and chronic effects." Illinois EPA shall use available 
and relevant Quantitative Structure Activity Relationship Information, along with all other 
available, relevant toxicity information, to estimate ambient screening values for the pollutant 
that will protect humans from noncancer health effects and aquatic life from acute and chronic 
effects under 35 Ill. Adm. Code 352.430(f)(1). 

13. Monitoring Requirements for BCCs 

Illinois' rules at 35 Ill. Adm. Code 309.146 allow Illinois EPA to include monitoring 
requirements in NPDES permits. Where bioaccumulative chemicals of concern (BCCs) are 
known or believed to be present in a discharge, Illinois EPA shall include requirements to 
monitor for those BCCs in the NPDES permit for that discharge. 

ILLINOIS ENVIRO~Mf~lfL:JlOTECTION AGENCY 

By: /lL fM,.,-.\I~
T1lOrnt!'v~C!. S~k~i-nn-er--------------
Director 

Date: ~. 2j .(j1) 

U.S. ENVIRONMENTAL PROTECTION AGENCY REGION V
 

By: 

Regional Administrator 

Date: 
4/10/2000 
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Newsroom

EPA Finalizes Standards to Protect Fish, Aquatic Life from Cooling 

Water Intakes 

Release Date: 05/19/2014

Contact Information: Julia Q. Ortiz, Ortiz.Julia@epa.gov, 202-564-1931

WASHINGTON – The U.S. Environmental Protection Agency (EPA) today finalized standards to protect billions of fish and 

other aquatic life drawn each year into cooling water systems at large power plants and factories. This final rule is required 

by the Clean Water Act to address site-specific challenges, and establishes a common sense framework, putting a premium 

on public input and flexibility for facilities to comply.

An estimated 2.1 billion fish, crabs, and shrimp are killed annually by being pinned against cooling water intake structures 

(impingement) or being drawn into cooling water systems and affected by heat, chemicals, or physical stress (entrainment). 

To protect threatened and endangered species and critical habitat, the expertise of the Fish & Wildlife Service and National 

Marine Fisheries Service is available to inform decisions about control technologies at individual facilities.

“EPA is making it clear that if you have cooling water intakes you have to look at the impact on aquatic life in local 

waterways and take steps to minimize that impact,” said Nancy Stoner, acting Assistant Administrator for Water at EPA.

The final rule establishes requirements under the Clean Water Act for all existing power generating facilities and existing 

manufacturing and industrial facilities that withdraw more than 2 million gallons per day of water from waters of the U.S. and 

use at least 25 percent of the water they withdraw exclusively for cooling purposes. This rule covers roughly 1,065 existing 

facilities –521 of these facilities are factories, and the other 544 are power plants. The technologies required under the rule 

are well-understood, have been in use for several decades, and are in use at over 40 percent of facilities.

The national requirements, which will be implemented through National Pollutant Discharge Elimination System (NPDES) 

permits, are applicable to the location, design, construction, and capacity of cooling water intake structures at these facilities 

and are based on the best technology available for minimizing environmental impact. The rule establishes a strong baseline 

level of protection and then allows additional safeguards for aquatic life to be developed through site-specific analysis, an 

approach that ensures the best technology available is used. It puts implementation analysis in the hands of the permit 

writers so requirements can be tailored to the particular facility.

There are three components to the final regulation. 

· Existing facilities that withdraw at least 25 percent of their water from an adjacent waterbody exclusively for 

cooling purposes and have a design intake flow of greater than 2 million gallons per day are required to reduce fish 

impingement. To ensure flexibility, the owner or operator of the facility will be able to choose one of seven options 

for meeting best technology available requirements for reducing impingement. 

· Facilities that withdraw very large amounts of water – at least 125 million gallons per day – are required to 

conduct studies to help the permitting authority determine what site-specific entrainment mortality controls, if any, 

will be required. This process will include public input. 

· New units at an existing facility that are built to increase the generating capacity of the facility are be required to 

reduce the intake flow to a level similar to a closed cycle, recirculation system. Closed cycle systems are the most 

effective at reducing entrainment. This can be done by incorporating a closed-cycle system into the design of the 

new unit, or by making other design changes equivalent to the reductions associated with closed-cycle cooling.

More information: http://water.epa.gov/lawsregs/lawsguidance/cwa/316b/
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